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IN 'rHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2369 
INDEPENDENT C.A.B .A.SSOCliTIOJN, INC., .AND AR~ 
THUR L. TREDW .A.Y, Plaintiffs in Error,. 
versus 
MARY D. BARKSDALE, Defendant in Error. 
PETITION FOR WRIT OF ERROR .A.ND 
SUPERSEDE.AS. 
- To the Honorable the Chief Justice and Jitstices of the Su. 
preme Ooitrt of .Appeals of Virginia: 
Th~ petitioners, Independent Cab Association, Incorporated, 
and Arthur L. Tredway, respectfully show that they a.re ag-: 
grieved by a judgment entered on the 14th day or March, 
1940, by the Law and Equity Court of the City of lUchmond 
in favor of Mary D. Barksdale against them in the sum of 
Fourteen Hundred Sixty-five Dollars ($1,465.00), with in· 
terest and costs. 
The petitioners are advised that errors to their prejudice 
were committed by the trial court such as warrant and call 
for a review and reversal of said judgment and a writ of error 
and supe,rsedeas by· this court are, therefore, prayed for. 
With this petition is submitted a transcript of the record 
in the court below and all original exhibits. 
;.___""·-·-
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PRELIMINARY STATEMENT. 
Mary D. Barksdale, plaintiff below and hereinafter 
2* *referred to as plaintiff, commenced this action against 
Independent Cab Association, Incorporated, and Arthur 
L. Tredway, defendants below and hereinafter referred to 
as defendants, by notice of motion for judgment, in the Law 
and Equity .Cou,rt of the City of Richmond. The defendants 
filed their respective cr~ss-claims, the corporate defendant for 
its property damage, the defendant, Tredway, for his personal 
injuries. At the close of the evidence the defendant moved 
to strike the plaintiff's evidence on the ground of the plain-
tiff's negligence as a matter of law (Transcript, p. 171). On 
submission to the jury, a _verdict was returned for the plain-
tiff on December 13, 1939. The defendants the re upon moved 
the trial court to set aside the verdict of the jury and to enter 
judgment in their behalf, and, in the alternative, to grant them . 
a new trial on the grounds that the verdict of the jury was 
contrary to the law and the evidence, without evidence to sup-
port it and for misdirection of the jury. The trial court on 
March 14, 1940, entered the judg·ment complained of, to which 
action the defendants assign error. 
THE FACTS INVOLVED. 
This action grew out of an fotersection accident which oc-
curred about 3 :30 P. M. on September 28, 1938, at Northum-
berland and Sherwood Avenues, in the City of Richmond. 
Northumberland Avenue runs north and south. Sherwood 
Avenue runs east and west. Both streets were approximately 
25 to 30 feet wide. 
The plaintiff's Packard automobile, driven by her negro 
chauffeur, Robert Lee Smith, was traveling south on 
3* Northumberland • Avenue. The defendant's cab, owned 
by the corporate defendant and driven by the defendant~ 
Arthur L. Tredway, was traveling east on Sherwood. The 
defendant's cab was, therefore, on the right. The two ve-
hicles collided approximately in the center of the intersec-
tion. The left front of the defendant's cab struck the right 
side of the plaintiff's automobile at the right front door. 
Acc.ording to the plaintiff's chauffeur, his automobile was 
traveling· between "twenty-five and twenty'' miles per hour 
and the -cab's speed was 40 to 50. 
The rear of plaintiff's automobile skidded forward and to 
its left, its left rear wheel striking the curb at the southeast 
corner of the intersection. It then began turning over coun-
ter-clockwise and rolled directly south, its center over the 
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east curb of Northumberland Avenue. In this course it turned 
over twice, uprooted a tree six inches in diameter, and came 
to rest on its wheels and astride the tree and east curb of 
Northumberland A venue, some 30 feet south of the intersec-
tion. 
The rear of the cab swung to its left and stopped in tlw 
intersection with the rear wheels at the southeast corner of 
t~e intersection, facing the northwest corner. 
The plaintiff's chauffeur applied no brakes and her auto-
mobile did not deviate from its line of travel until struck. 
The defendant's cab left brake marks 24 feet in length lead-
ing to the point of impact and at the moment of impact was 
turned slightly to its right. The damage to the cab was on 
the left front. After the impact that Packard continued its 
southerly course while the cab was whirled around, clock-
4* wise, in the intersection where *it remained. 
Both cars were considerably damag·ed. The plaintiff's 
chauffeur was not injured. The defendant, Tredway, was 
injured, but not seriously, and was taken by ambulance to a 
hospital. 
THE ASSIGNMENTS OF ERROR. 
The defendants assign the following as error: 
1. The trial court's failure to strike the plaintiff's evidence 
on the ground that the plaintiff was guilty of negligence as a. 
matter of law barring her recovery. 
2. The trial court's failure to enter judgment for the de-
fendants on the plaintiff's notice of motion for judgment not-
withstanding the verdict on the gTound of the plaintiff's neg-
ligence as a matter of law barring her recovery. 
3. The trial court's failure to grant a new trial on all is-
sues because of the misdirection of the jury in tlJe granting· 
of plaintiff's Instruction No. 1. 
The assignments of error present two questions for dis-
cussion, (1) the plaintiff's negligence, and (2) plaintiff's In-
struction No. 1. The argument is accordingly so presented. 
THE PLAINTIFF'S NEHLIGEtNCE BARS HER RE-
COVERY. 
The defendants recog-nizc the principle, many times affirmed 
by this com•t, that all credible evidence supporting the jury's 
verdict must be taken as true. We shall, therefore, consider 
only the plaintiff's evidence, particularly that of her ch~uf-
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feur, Smith, the admitted ag·ent of the plaintiff, the *ex-
5* hibits and that portion of the defendants' evidence not in 
conflict with the plaintiff's. It is submitted that the tes-
timony of Smith alone, higher than which the plaintiff's case 
cannot rise, shows the plaintiff to have been guilty of negli-
gnece barring her recovery. 
The 1.'estimony of PlaintijJ''s Chauff eitr, Smith. 
The essential facts testified to by the plaintiff's chauffeur 
establish his negligence as a matter of law. They disclose 
his negligence in failing to observe the most important duties 
imposed by law on all operators of motor vehicles, namely-
(1) Proper lookout, (2) Reasonable speed under the condi-
tions, and ( 3) Proper control. 
The interrelation of these separate duties and the conse-
quent bearing of each upon the other depends upon a com-
plete view of the eonditions and circumstances surrounding 
the accident. In other words, it is of paramount importance 
to analyze from the plaintiff's evidence the conditions with 
which her chauffeur was confronted and his actions in the 
light of those conditions. 
The Physical Conditions at the Intersection. 
The streets here involved, intersecting at right angles in a 
residence district, were each approximately 25 to 30 feet in 
width (Tr., pp. 34, 130). The residences faced on Northum-
berland Avenue on which the plaintiff's Packard was pro-
ceeding southward.ly. The Packard was on its right side of 
that street (Tr., p. 40) which placed it within about 6 to 8 
feet of the right-hand or western curb. The cab was 
6«< traveling east in approximately the center of *'Sherwood 
Avenue (Exhibit E). The collision took place just west 
of the center of the intersection, that is in the center of Sher-
wood Ave., on which the cab traveled, and on the right of 
Northumberland, on which the Packard traveled (Tr., pp. 37-
38, Exhibit E). 
The view by neither driver of the other as they approached 
the intersection was impaired by any obstruction. There was 
shrubbery on the northwest corner between the curb and the 
sidewalk (Tr., p. 151). This did not, however, interfere with 
the ability of each driver to see the other as they approached. 
This is made clear by the plaintiff's chauffeur. 
''Q. You say there is shrubbery on that corner? 
''A. Yes, sir. 
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"'Q . .And is that why you did ~ot see the cabf 
'' A. No ; the cab was so far up the street the shrubbery did 
not interfere with my seeing it.'' (Tr., p. 33.) 
It, therefore., clearly appears that the yiew'by each driver 
of the other across the lawn of the corner residence was un-
impaired by any obstruction. 
The Plain.tiff's Lookout. 
The plaintiff's chauffeur testified that he did not see the 
cab approaching on his right until he "had gotten right at 
the intersection" (Tr., p. 24). His automobile was about in 
Sherwood Avenue, whfoh he was attempting to eross, when 
he ""first saw that cab" (Tr., p. 27). His bum.per was "right 
at the front of the intersection'' and the Packard was 
7* "almost in it" *when he first "spied this cab" (Tr., pp. 
35, 24). . . 
The testimony of the plaintiff's ehauffeur on this point is 
clear .. 
"I had gotten right at the intersection when I spied this 
eab'' (Tr., p. 24). 
'' Q. As you came on down where you were-you were on 
Sherwood Avenue {the intersecting street)_ when you first saw 
that cab?-
'' A. I was about there. 
'' Q. In other words you were right up in here? 
"A. Yes, sir." (Tr., p. 27.) 
'' Q. The car was alreadv in the intersection when you saw 
the cab 50 feet back-that 'is what you said f 
"A. The car was nearly in the intersection; not right in 
it . 
. '' Q. So, you did not get in the intei:section when. you s~w 
the cab 50 feet back? Did you not testify you were m the m-
tersection, or almost in it when you saw the cab? 
"A. Yes, sir. 
"Q. That would put your bumper right at the front of the 
intersection 1 
"A. Yes, sir." (Tr., p. 35.) 
'' Q. Robert, you claim you were right at this intersection 
when vou saw this cab? 
"A:·Yes, sir." (Tr., p. 37.) 
... ~.H •• 
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· The evidence does not disclose any effective observation 
for approaching traffic on the part of plaintiff's. chauffeur 
until he was actually entering the intersection. It is equally 
clear that he did not see the approaching cab until he was 
8* actually *entering it, notwithstanding the w10bstructed 
view heretofore shown.. 
The Plaintiff's Sp-eea .. 
The plaintiff's chauffeur estimated his own speed in a most 
unusual manner, quite in reverse of ordinary expression. 
"I was 1·umung between twenty-five and twenty.'' (Tr., p .. 
24.) 
"Q. \Vhat was your speed tµ.ent (i. e. when he was hit.) 
'' A. The same.'' ( T1\, p. 36.) 
This was the maximum permissible speed in a residential 
district. It was continued and maintained by plaintiff's chauf-
feur until the moment of impact with another vehicle, seen 
for the first time as the plaintiff's automobile actually entered 
the intersection. 
The Plaintiff's Controt 
The question or proper control necessarily depends on the 
existing conditions, what the driver saw or ought to have seen, 
his speed under all the circumstances, and his conduct in the 
light or all of these factors. 
It luts been shown by the plaintiff's evidence that the view 
of both driver·s was unobstructed as they approached the 
intersection, that the plaintiff's chauffeur did not see the ap-
proaching cab until he was actually entering the intersection, 
and that the maximum pe11nissible speed was maintained by 
., plafntiff 's ch!uff ellf 1~ntil the J:?Omen! of impa~t. This, 
9"' m itself, we ·· subnut, 1s conclusive evidence of improper 
control on approaclling the intersection under those con-
ditions. 
ln addition, however, the reaction and conduct of plain-
tiff's chauffeur under those conditions, reveals a further lack 
of proper control. He did not turn his automobile away from 
the impending collision ''any at all'' (Tr., pp. 39-40). Nor 
did he make any attempt whatever to apply his brakes (Tr., 
pp. 28-29). On the contrary he thought he "had plenty of 
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chance to get across and (I) tried to make it across" not-
withstanding that the cab, according to him, was only 50 feet 
away and moving at a speed of 40 to 50 miles an hour, about 
twice as fast as he was traveling ('11 r., pp. 24, 38). But, he 
also said: 
'' I figured I could get across and kept on. I did not know 
he was coming on." (Tr., p. 27.) 
Whether his determination to beat the cab across the in-
tersection arose from a negligent estimate of the conditions 
or from a purpose to force the cab to let him pass first, is of 
no primary importance beeause, in either event, plaintiff's 
chauffeur was negligent. 
'l'he Plaintiff's N egligenoe Clearly Esta.blished. 
The evidence on which the verdict rests mav be fairly sum-
marized as follows : · 
The plaintiff's automobile, travelinp: south at 25 to 20 miles 
an hour, collided at the center of an open and unobstructed 
intersection with defendants' cab traveling 40 to 50 miles per 
hour. The plaintiff's automobile was on the left, the 
10* cab on the * right. The plaintiff's chauffeur did not see 
the cab until he was actually entering· the intersection, 
at which time the cab was only 50 feet away. The plaintiff's 
chauffeur neither swerved to the left nor applied his brakes, 
hut "tried to make it across'' in front of the cab, either be-
ca use he thoug·ht he "had plenty of chance to get across" or 
because he '' did not know he ( the cah) was coming on'' and 
"figured he (I) could cross''. The plaintiff's car was struck 
at the right front door by the time it reached the center of 
the intersection. The cab applied. its brakes, leaving· marks 
for 24 feet leading up to the point of impact. Its driver's 
statement that the cab had almost stopped when. the collision 
occurred, was not contradicted by any testimony (Tr., p. 
143 a). The cab was whirled around and came to rest in the 
intersection. Th.e plaintiff's automolxile continued on its 
course and to the left, struck the curb, rolled over twice, up-
footed a six-inch tree and finally stopped, upright on its 
wheels, some 30 feet or more south of the intersection (Tr., 
p. 1.29). · 
The plaintiff introduced a witness, "\V. P. Tatum, who ob-
served the speed of her automobile as it passed the fourth 
house north of the intersection in its approach thereto. Tllnt 
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witness said her automobile "was going at lea.st twentv-five 
miles an hour" ('Tr., pp. 168-169). .. 
1 "\Ve submit that the whole evidence, and particularlv the 
evidence as to the destructive course of the Packard after the 
impact, conclusively demonstrates as a matter of law that the 
speed of the plaintiff's vehicle was necessarily in excess of 
the 25-mile limit in a residence district and that in any event, 
it was in excess of the speed provisions of Section 2154 
11• (108) Va. *Code (1938)-''a reasonable speed under the 
. circumstances and traffic conditions existing at the 
time''. 
Moreover, since the 25-mile speed of the Packard was the 
maximum limit of speed at any point in the residence district, 
the maintenance of that maximum limit on entering and cross-
ing an intersection without proper lookout where other traffic 
was approaching, on the right, was clearly not reasonable. 
The plaintiff's chauffeur claims that he was already a.t the 
intersection when he first saw the cab 50 feet away. He claims 
that he then saw that the cab was running 40 to 50 ·miles per 
hour, a rate of speed twice his own. He did not apply' his 
brakes but tried to beat the cab across (Tr., pp. 28-29). One 
explanation given for this conduct was that he thought· he 
"could make it across", and if he had applied bis brakes he 
''would have stopped right in the way'' ( Tr., p. 29). 
Both conclusions were erroneous and negligent. He did 
not stop but continued his same speed and, yet, still found 
bimself "right in the way", notwithstanding that the cab ap-
plied its brakes for 24 of the 50 feet it traveled before the 
impact. That he could not "make it across" was rendered 
obvious by the subsequent events. In fact, if the c.~b had 
not applied Us brakes, the plaintiff's automobile must neces-
sarily have struck the cab on its left side, and the plaintiff's 
automobile must haye so done even without the application of 
its own brakes. 
The plaintiff's chauffeur made no attempt whatever to cut 
his automobile to the left in an effort to avoid the collision 
(Tr., pp. 39-40). The cab driver's statement that the cab. was 
almost stopped at the moment of impact was not contrachcted 
by an testimony (Tr., p. 143 a). A swerve to the left by 
12* plaintiff's chauffeur *might well have avoided the col-
lision altogether. His failure to attempt it gives strong 
support to the conclusion that he never saw the cab at all. 
But his excuse for not doing so conclusively establishes that 
both vehicles arrived at the intersection at approximately the 
same time, thereby giving to the cab the right of way, unless 
forfeited by excessive speed on its part, which we shall dis-
cuss under the second assignment of error. 
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''Q. You .did not sweJ:ve your car at alU 
"''A. So close." 
"'Q. I w.ant to be sure I unders~nd what you mean by that,· 
Robert. You mean to .say you did not have· a chance to get 
your car the least little bit to the left 1 
"''A. NoJ sir; I -did not have any chance.'·' {Tr.:, ;p;p. 39-40.) 
It, therefore, conclusively appears that plaintiff's chauff.eur 
was not ·only negligent in failing to see the cab until he was 
"''at the intersection'' but also that his estimate of the situa-
tion was negligent when he did see it and qoneluded either fl:at he had time to get across witho1;1t swerving or applying 
his brakes or that the c.ab would let him passw That is tp say, 
the plaintiff's lookout was negligent in at least two respects:-
(1) her chauffeur failed to discover the danger until his op~ 
portunity to avoid it was thereby materially lessened., and (2) 
h~ failed to comprehend what he saw as evidenced by his utter 
disregard of the danger theu belatedly observed. 
These ~dmitted facts have a still further .bearing., together 
with the speed factor, on the duties of proper control and 
proper lookout. The plaintiff's car was driven at a speed of 
at least twenty-five miles an hour into a street inter-
13* section in the *City of Richmond by a driver wl10 re-
fused to use his brakes or to turn his automobile from a 
straight line of travel. When he reached the center of the 
intersection, by his own statement, he was struck by another 
automo.bile coming into the intersection from his right. Tha~ 
iu itself, does not amount to proper control. But the require-
ments of reasonable speed and proper control are, in turn, 
influenced by the surrounding circumstances, and most par-
ticularly by the efficiency of .the look~ut maintained. A s~ower 
speed is more necessary at mtersechons than between mter-
sections. A lookout at intersections for vehicles approaching 
on the intersecting· street is, of course, rendered necessary by 
the approach to the intersection. The lookout cannot be ef-
fective if the speed .of the vehicle from whic]1 it is kept is un-
der the circumstances so great that there is insufficient time 
for a danger disclosed by tlie lookout to be adequately dealt 
with. The less effective the lookout the i;;;lower must be tbe 
speed, because excessive speed materially shortens the time 
available to the driver of sucl1 vehicle in which to apply his 
brakes or to swerve his car when a danger appears. A faulty 
lookout, tl1erefore, requires a compensating reduction of speed 
in any event. The effectiveness of brakes is likewise controlled 
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by the speed of the vehicles. An automobile traveling at 25 
miles per hour, can be stopped in 25 feet, while one tr~veling 
at 15 miles per hour can be stopped in 9 feet. (Plaintiff's 
Exhibit No. 3, Tr., p. 89.) 
It necessal"ily follows again that the combination of maxi-
mum authoriz~d. speed and the failure to see the cab until the 
plaintiff's car was at the intersection, as claimed by the plain-
tiff's chauffeur, were inevitable causes of the collision, 
14* *regardless of the defendant's negligence. 
Considering the whole evidence from a still different 
aspect, it may well be doubted that plaintiff's chauffeur had 
actually reached the intersection when he first saw the cab,-
in which event there was ample opportunity for him to avoid 
the collision ~y applying his brakes. 
The court w1.ll recall that there was shrubbery on the north-
west corner between the two drivers. That shrubbery stood, 
how·ever, between the sidewalk and the curb (Tr., p. 151). At 
all events the plaintiff's chauffeur said that the shrubbery 
on the corner did not interfere with his view of the cab. He 
a]so said that this was true because "the cab was so far tip 
the street the shrubbery did not interfere with my seeing it'' 
( 'rr., p. 33). That statement clearly indicates that his view 
of the cab was from a point, not at the corner where the shrub-
bery would obstruct the view for any distance whatever, but 
irom a point north of the corner and diagonally across the 
lawn of the corner residence, otherwise the distance of the 
cab from the intersection would have no beating on his ability 
to see it at all. From this it appears that the closer plain-
tiff's chauffeur got. to the intersection the more the shrubbery 
on the corner interfered with his vision to the 1ig·ht. He 
claims he was already at the intersection where the sbrnbbery 
was when he first saw the cab, the only point from which the 
evidence indicates that the shrubbery ,vould obstruct a view 
to the right on Sherwood Avenue. 
From this testimony it is at least manifest that plaintiff's 
chauffeur could have seen the cab before he reached the in-
tersection, even though he did ·not, at which time the 
15~ ~application of' brakes by him would have avoided the 
collision. 
Plaintiff's chauffeur did in fact, from one point or the 
other, see the cab 50 feet away and running at 40 to 50 miles 
an hour. Yet, he "kept on", trying to beat it across, because 
"I did not know he was coming on" (Tr., p. 27). 
The psychology of intersect.ion accidents fre<1uently becomes 
apparent. Plai:ntiff 's chauffeur placed himself nt the inter-
section and the cab 50 feet back in the attempt to excuse his 
determination to pass in front of the cab. He could not ad-
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mit seeing the cab before arriving at that point, else that 
determination in the face of a clear opportpnity to stop would 
be cer~ain ~ault on his part. Conscious that his employe:i:_ 
was "m a httle· hurry" and that he had left her for a brief 
visit at 2531 Northumberland Avenue while be was to deliver 
and receive packages at 2938 Hawthorne .A.venue and 3800 
Seminary Avenue and return as promptly as possible (Tr., 
pp. 32-33), he was in a mood to assume that the cab would 
let him by, notwithstanding he saw that it was running at 40 
to 50 miles an hour. 
'' I figured I could cross and I kept on. I did not know he 
was coming on'' (Tr., p. 27). 
Re left his employer at 3 :15 P. M., accomplished his er-
rands and arrived at the scene of the accident, only three 
blocks from where his employer waited '' in a little hurry'' 
by 3 :30 P. M. (Tr., pp. 32, 22, 33). The entire background 
accords with his announced belief that, if he showed his de-
termination to cross first, the cab would yield and let him 
pass-a disposition all too prevalent with motorists in gen-
eral. 
On a whole view of the plaintiff's evidence, the *plain-
16* tiff's chauffeur is convicted by his own testimony of 
negligence barring any recovery by the plaintiff in at 
least three definite respects-
1. The failure to see the approaching cab until his auto-
mobile was "right at the intersecion ", when he could, by 
reason· of the unobstructed view, ha-ve seen it earlier and ap-
plied his brakes in time to have avoided the collision. 
2. The maintenance of a speed, excessive in view of the 
faulty lookout, as he approac.hed and entered the intersec .. 
tion. 
3. The failure to have his vehiele under proper control when 
he belatedly saw the clanger confronting· him. 
Authorities in Point Under This H eacl. 
Nicholson v. Garland, 156 Va. 7 45, 1.58 S. E. 901, was an 
intersection accident in a city. The plaintiff was on the right 
and claimed the right of way. The plaintiff secured a verdict 
on which judgment was rendered in the trial court. This Court 
reversed that judgment and entered final judgment for the de-
fendant on the ground of the plaintiff's contributory and 
concurring neg·ligence evidenced by excessive speed. 
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.We cite this authority because of the striking parallel in 
fact to the case at bar on the question of speed. 
The plaintiff in that case contended that he was traveliuo· 
about 15 miles an hour, in which he was supported by othe~ 
witnesses. The defendant claimed that the plaintiff's speed 
was .excessive and his own from 8 to 12 miles an hour, in 
which he was supported by other witnesses. 
This court looked to the physical evidence in support 
17"" *of the defendant's contention, notwithstanding the 
jury's verdict for the plaintiff on which the trial court 
had entered judgment. The Court said at page 7 49 of the 
opinion: 
'' The physical facts attendant upon the impact and its 
immediate effect strengthel) the conclusion that this (the 
plaintiff's excessive speed) was so. 
'' The defendant's car was stopped almost at. the point of 
collision, whereas the plaintiff's car went off to the right at 
least 10 feet, .where its momentum was not impeded by the iron 
post, but only the resistance of a 6-inch hydrant stopped it, 
and the force was such as to deflect the hydrant two and one-
half inches out of perpendicular.'' 
In the case at bar plaintiff's chauffeur claims a speed of 
25 to 20 miles for himself and 40 to 50 for the defendants. 
On the contrary, the defendant driver said he was traveling 
25 to 30 miles before reaching tbc intersection; that he slowed 
· down to 15 or 20 miles as he approached it (Tr., p. 150), while 
the plaintiff's car was doing 40 or 45 miles per hour (Tr., p. 
144). The conflict in testimony before the jury on that point 
was the' same as in the Nicholson case. 
The physical facts are even worse for the plaintiff in the 
case at bar. The defendant driver was not contradicted bv 
any testimony in his statement that his cab was almost stopped 
at the moment of impact. He left 24 feet of brake marks and 
swerved to the right, while the plaintiff applied no brakes and 
continued straight ahead. His cab was whirled around and 
stopped in the intersection as did the defendant's ca-.; in the 
Nicholson case.· The plaintiff's car continued its southward 
course and to the left, struck the curb, breaking down its 
wheel, then turned completely over twice '' rolling· like 
18"" a barrel" on its side until it *struck a six-inch tree which 
it uprooted, and finally came .to rest, astride the tree 
and the curb some 30 feet or more south of the intersection. 
Considering· also the distance from the point of impact in the 
center of the intersection to the curb, the Packard traveled a 
total distance southwardly from the point of impact in the 
', 
/ 
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manner shown of approximately 50 feet. All of the damage 
to the fackard except at the point of impact at the right door 
was caused by its collision with the curb and the tree and in 
rolling over (Tr., pp. 25-26). 
We respectfully submit that this Court's finding on similar 
facts at pages 751-75 of the opinion in the Nicholson Case, 
as now quoted, is even more pertinent here. 
c 'It is quite convincing to us that the collision of the car 
with the hydrants caused the bending of its front axle and 
other cfamag·e to its running gears. The great weight of the 
evidence is conclusive that the speed of the defendant's car 
· was from eight to twelve miles per hour. The testimony 
of the plaintiff's son, Floyd Garland, and the plaintiff's wit-
ness, James Davis, corroborated that of the defendant and 
his wife to the effect that as soon as defendant saw the plain-
tiff's car he turned his to the left. Now, in the very nature 
of things, the impact of the two cars in the circumstances 
could not have caused the happening at the hydrant. . 
'' That all this convicts the plaintiff of excessive speed in 
the operation of his car at the time of the accident is con-
dusive. '' 
"That the contributory negligence of the plaintiff and the· 
primary neglig·ence of the defendant concurred to cause the 
accident is apparent.'' 
Capps v. Whitson, 157 Va. 46,, 160 S. E. 71, was an action 
for damages resulting from a collision between plaintiff's 
bus and defendant's automobile. The bus was traveling 
l 9;JI: west on =!lc28th Street; the automobile south on Hampton 
Boulevard. The defendant was on the rig-ht; the plain-
tiff on the left. The boulevard had two· driveways for south-
bound and northbound traffic. As the plaintiff's bus ap-
proached the fartbest western margin of the southbound 
driveway at a slow speed, its rear was struck by the oncom-
ing- automobile of the defendant running 30 to 35 miles per 
hour. The impact overturned the bus and materially dam-
aged it. The plaintiff bus owner obtained a verdict on which 
judgn1ent was entered hy the trial court. Th_is Court set aside 
the verdict of the jury and entered final Judgment for the 
defendant. 
The Court, at page 53 of the opinion, quoted at some length 
from the testimony of the plaintiff's bus driver, from which 
we quote, as follows: · 
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'' 'Q. You thought because you had the right of way you 
took it, is not that the answer to the whole thing! 
" 'A. I thought I could clear the street at the rate he was 
coming before he got there without him slowing up, which 
he didn't slow up. 
'' 'I had slowed down real slow to cross over as I entered 
here, and when· I got across here to the second driveway and 
looked around· he was probably fifty feet; I noticed he was 
not slowing uf or looked like he had seen me at all when I 
c.rossed over here:' '' 
' In the case at bar, plaintiff's cliauffeur testified in sub-
stance to the same state of facts. 
"I was coming south on Northumberland and as I ap-
proaclrnd Sherwood A venue on Northumberland, I was run-
ning between twenty-five and twenty, and I had gotten right 
at the intersection when I spied this cab. It was about fifty 
feet away, about the second tree, and I thought I had plenty 
of chance to get ac1·oss, and I tried to mairn it across ~ * • '' 
(Tr., p. 24). · 
'' Q. You say when you got there he was about 50 
20* #feet up_ there¥ 
'' A. Yes, sir. 
'' Q. vVha t did you figure then f 
'' A. I figured I could cross and I kept on. I did not Imo,v 
he was coming on·" (Tr., p. 27). 
In each case, the defendants 1 vehicles were about fifty feet 
away wl1en the plaintiffs' vehicles attempted to cross their line 
of travel. Plamtiff 1s vehicles in each case were turned over. 
Defendants' vehicles were both elaimed to have exceeded the 
speed limit. In each case the mental reactions of the plain-
tiffs' drivers were the same. 
Without indicating whether the negligence of the plain-
tiff 1s driver was a failure to keep his bus under proper control 
or to keep a proper lookout, the Court in the Capps case, at 
page 53 of the opinion, said: 
'' Thus we liave an account of the affair by the plaintiff's 
own agent and we think there is ample justification for the 
assertion that out o:f his mouth she is convicted of contribu-
tory or concurring negligence.'' 
We submit that, out of the mouth of her chauffeur, Smith, 
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the plaintiff in the case at bar is convicted of contributory or 
concurring ueglig·ence. 
Johnson v. Harrison, 161 Va. 804, 172 S. E. 259, was an 
action for personal injuries and property damage resulting 
from a collision at a right angle intersection of state high-
ways. The- plaintiff was proceeding west and the defendant, 
north. The plaintiff was on the right. As the plaintiff entered 
the intersection he was traveling· 25 miles per hour. The 
21 ''{c defendant *approached at a speed of at least 50 miles 
per hour. Each driver had an unobstructed view of 
the other. The plaintiff did not see the defendant's automo-
bile until he entered the intersection, at which time the de-
fendant's automobile was only 40 feet away. 
The trial court set aside a plaintiff's verdict and entered 
judgment for the defendant. In affirming· that judgment this 
Court said at page 808 of the opinion: 
''In our opinion the conclusion of the trial court was free 
from error, since it clearly appears from the plaintiff's tes-
timony that he convicted himself of concurring negligence 
when he testified that he entered the intersection at twenty-
five miles per hour without first having· looked to his left in 
the direction of the defendant, who was approaching at fifty 
miles per hour, in time to see whether or not he could cross the 
Chesapeake Beach road in safety.'' 
And thereafter on the same page, the opinion continues, as 
follows: 
'' * * >:I< The law imposed upon the plaintiff the duty of ex-
ercising· ordinary care for his safety even though he had the 
prior right to cross the intersection ahead of the defendant. 
The driver of an automobile will not be permitted to drive 
blindly into another fast approaching· automobile, simply be-
caus·e be has the right of way over such other automobile. 
For the plaintiff to stand upon his right of way and fail or 
refuse to look for another automobile which is using· the in-
tersecting road when such othm· automobile is in plain view 
and approaching· at a dangerous speed is the clearest kind of 
concurring negligence.'' 
We are aware that the ,Johnson Case involved an accident 
outside of a city where the opportunity for observation was 
as much as a tenth of a mile. In the case at bar, though oc-
curring in the city, the opportunity for observation was suf-
ficiently c.lear, however, according to the testimony of the 
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plaintiff's chauffeur, to permit application of the same 
22* principle. That the *same principle may be properly 
. applied t9 intersection accidents within a city, when the 
view at the intersection is unobstructed, was decided in .Yel-
low Cab Co. v. Gully, 169 Va. 611, 194 S. E. 683, where it was 
said: 
'' The same rule applied in the case of tT ohnson v. II arrison., 
supra, applies here.'' 
The facts of the Johnson Case and the case at bar are al-
most identical. The vehicles of both plaintiffs entered the in-
tersection at 25 miles per hour. The defendants' vehicles were 
forty and fifty feet from the intersections when the plain-
tiffs' vehicles entered and were traveling at 50, and 40 to 50 
miles an hour respectively. In neither case did the plaintiff 
see the defendant before the plaintiff entered the intersec-
tion. In both cases the view was unobstructed. 
In_ the Johnson Ca-Se the plaintiff was on the right and 
reached the intersection 40 feet ahead of the defendant. vV e 
submit that, if the plaintiff in the tl ohnson Case was guilty 
of contributory negligence in failing to keep a proper lookout, 
the plaintiff's driver, in. the case at bar, being on the left 
and not having the benefit of any right of way, was g'llilty 
of even greater negligence. 
In Yellow Cab Co. v. Gully, 169 Va. 611, 194 S. E. 683, the 
plaintiff's automobile, driven by her chauffeur, was traveling 
south on Lombardy Street; the cab of the defendant was trav-
el~ng east on Monument Avenue, in the City of Richmond. 
Monument A venue has two traffic lanes divided by a grass 
plot. - The plaintiff's chauffeur saw the cab when it was a 
considerable distance west of the intersection, traveling 
23* east at a rapid rate of speed. At that *time he was en-
tering· the westbound lane of Monument A venu~. trav-
eling· south at 15 miles per hour. He continued to drive the 
plaintiff's car· south until a collision was imminent, '·' ap-
parently depending upon the blowing of the horn to pre-
serve him from the collision instead of immediately stopping 
his car, or changing his course" (Opinion, page 617). ,Judg-
m~nt for the plaintiff was reversed and final judgment en-
tered for the defendant. 
Ag·ain we recognize that the opportunity for seeing in this 
case was greater than in the case at bar. But, ag·ain, we re-
mind the Court that the plaintiff's chauffeur in the case at 
bar _affirmatively proved that his view was unobstructed and 
thaf the shrubbery at the corner did not interfere with his 
.-
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seeing the cab. The principles stated by the Court at page 
618 of the opinion are applicable to his conduct. 
"There (in Johnson. v. Harri.son) the driver of the plain-
tiff's car alleged that he did not see the other car when he 
was charged with the duty of seeing it. Here the plaintiff's 
driver testified that he saw the other car, but- proceeded as 
if he had not seen it. The inevitable result in either situa-
. tion is the same. By analogy, the law requires one to have 
properly adjusted brakes on a motor car, but if he does not 
use them in an emergency he may as well not have them.'' 
At page 617 the double aspect of the duty to maintain & 
proper lookout, especially applicable here, is aptly expressed. 
uThe law requires the driver of a car to keep a proper 
lookout, in order that he may avail himself of what the look-
out discloses to prevent injury to himself as well as to others. 
Keeping a lookout is without avail unless one utilizes the in-
formation thereby secured. One who keeps a lookout, and 
fails to take advantag·e of what it discloses, is as g-uilty of 
negligence as one who fails to keep a lookout. The result is 
the same. He who doesn't take heed of a danger signal, 
plainly seen with the eyes, might just as well shut his eyes 
to the signal. It is as true today as it was in the days of the 
prophet, Isaiah, that the fate of one *who seeth but ob~ 
24 * serveth not, is preordained. The rule that one should 
exercise ordinary and reasonable care to avoid danger 
is as old as the law of self-preservation .. None are so blind 
as those who will not see." 
The plaintiff's driver in the case at bar was guilty of neg-
ligence, first, in not seeing the cab until it was within fifty feet 
of the intersection and until he was rig·ht at or entering the 
intersection, and second, in failing·, when he did see it, to act 
on what was thereby disclosed to him. 
Ellett v. Ca.rpenter, 173 Va. 191, 3 S. E. (2d) 370, was aij. 
action for personal injuries which resulted in a verdict for 
the plaintiff. The verdict was set aside by the trial court 
and final judgment entered for defendant, which action by the 
trial court was affirmed by this Court. 
The facts, stated in the opinion at page 193, were as :fol-
lows: 
The plaintiff was driving north on Main Street in the town 
of Culpeper; the defendant, e~st on Evans Street., which in-
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tersects at right angles. A service station was. located on the 
southwest corner of the intersection, several yards back from 
the property lines: '' the occupants of the respective vehicles 
had au unobstructed view of the streets for some distance 
(the exact mea_suremcmt is not given) before reaching the in-
tersection''; Evans Street was 28 feet wide on the west side 
of Main Street ·arid 25.2 feet on the east. Main Street was 46 
feet wide from curb to curb. 
The plaintiff contended that the collision occurred in the 
northeast quadrant. The defendant's bumper struck the left 
rear fender of the plaintiff's pick-up truck. The plain-
25* tiff did *not see the defendant's automobile until the 
moment of impact; the defendant did not see the plain-
tiff's truck until it was directly in front of her. The plain-
tiff's evidence was that the truck was traveling at 20 miles 
per I10ur and the d~fendant's automobile at 20 to 25 miles 
per hour at a time when the truck was 27 feet from the point 
of impact, the automobile 69 feet from it. 
"The fact that the collision actually occuned is conclusive 
proof that Pierce was mistaken either in his estimate of dis-
tance or of the speed of the respective vehic.les~' 1 ( Opinion, 
p. 198.) 
In the case at bar, the plaintiff "s chauffeur was mistaken 
when he said tlmt he did not apply his brakes because he 
thought he was far enough in the intersection to make it across 
and that, if he had stopped, he would have stopped '' right 
in the way" (Tr., p. 29). When he decided not to apply his 
brakes he must have been further f roni the intersection than 
he jndged in order to have been hit right in the way. 
"It was the duty of the operator of each vehic.Ie, on ap-
proachlng the intersection, to keep a proper lookout to ascer-
fai.n whether there was any vehicle approaching such inter-
section either from the left or right. This duty, by their own 
admissions, was not performed by the operator of either ve-
hicle.'' ( Opinion, p. 198.) 
That the plaintiff's chauffeur in the case kept no proper 
lookout is clear. Notwithstanding an unobstructed view, he 
did not see the cab until he was rig·ht at the intersection, when 
the cab was only 50 feet away. 
'!1he plaintiff in the Ellett Case entered the intersection from 
the right. As to this, the Court said: 
"But, even if plaintiff had the right 0£ way, he was still un-
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der the duty to exercise due care to proceed with ordinary 
circumspection in order to avoid injury to other users 
26* of the hig·lnvay. Johnson v. lfornson, *161 Va~ 804 
172 S. E. 2G9. '' ( Opinion, p. 199.) ' 
w·e submit that the. plaintiff in the case at bar can not re-
cover as a matter of law. 
THE ERROR IN PLAINTH,F'S IN:STR.UCTION NO. l. 
Plaintiff's Instruction No. 1 told the jury that it was the 
duty of the defendant cab driver-
'' 2. To allow any vehicle proceeding southwardly on North-
umberland Avenue which entered the intersection of Sher-
wood Avenue and Northumberland Avenue at a lawful rate 
of speed an appreciable leng·th of time ahead of his cab, if you 
believe such was done, to proceed across such intersection.'' 
(Tr., p. 172.) 
The jury was of course told in the finding part of the in,.. 
struction that a violation of this duty was a sufficient basis 
for a plaintiff's verdict. 
The defendants' objection to the instruction was, as fol-· 
lows: 
'' The defendant object to Instruction No. 1 given to the 
plaintiff on the ground that it submits to the jury an im,.. 
proper statement of the law with respect to the right of way, 
there being but one rip;ht of way, and that to the vehicle on 
the right, unless forfeited by unlawful speed. This instruc-
tion requires the vehicle on the right to yield. to the vehicle 
on the left, and is without evidence to support it." (Tr., p. 
186.) 
The defendants' objection was on the double ground-(1) 
That it improperly stated th~ law of rig-ht of way, and (2) 
that there was no evidence to support the erroneous propo-
sition in any event. 
The two phases of the objection will be separately dis-
cussed. 
27* *The Erroneoits Proposition of La.iv. 
The law as to rig·ht of way in the operation of vehicles upon 
the highways and streets of this Commonwealth is now gov-
erned 'by Va. Code (1938), Section 2154 (123) (a): 
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"When two vehicles approach or enter an intersection at 
approximately the same time, the driver of the vehicle on the 
left shall yield the right of way to the vehicle on the right, 
.x, * * . The driver of any vehicle traveling at an unlawful speed 
shall forfeit any right of way which he might otherwise have 
hereunder. '' 
The basic error of the trial court lies in its erroneous as-
sumption that there a.re two rights of way under Virginia 
law-(1) to the vehicle on the right when the approach or 
entry of the two vehicles is approximately at the same time; 
(2) to whichever vehicle ·enters the intersection 0/lt appreciable 
length of time ahead of the other. · 
The two rights so assumed a.re in the first instance wholly 
inconsistent and incompatible. But, whether or no, the legis-
lature has provided a single right of way which governs in 
every case in which the question of right of way can arise. 
The purpose of the legislation was to regulate traffic by 
facilitating its movement and preventing its stoppage. To that 
end, with considerable uniformity over the entire nation, right 
of way laws have been enacted by the several states giving 
priority of movement at intersections to the vehicle on the 
right. In most states these laws have been predicated, as in 
,Virginia, upon the approach to or entry of the intersection 
by such vehicles at approximately the same tinie. 
Right of way laws for the regulation of traffic were *un-
necessary in the slow moving·· "horse and buggy" days. 
28* Under those conditions the common law right of every 
user of the highway was equal to every other, subject to 
the general duty of each to exercise ordinary care in respect-
ing the equal right of all other users. Under such conditions 
certain accepted usages became by custom the law of the road, 
such as the general custom to pass on the right. Among 
these arose the custom that the first arrival at a crossroads 
should proceed by courtesy. In the early days of the motor 
car this courtesy was observed and there were the beginnings 
of a right of way for the first arrival at an intersection. 
It is of the utmost importance to note, however, that where 
this right of priority to the first arrival w.as adopted it was 
predicated upon the further requirement that the first to 
arrive must have arrived in sufficient time not only to enter 
first biit also to clear the intersection ahead of the vehicle 
arriving at the later point of time. 
As roads improved and speeds increased, this courtesy was 
clearly demonstrated to be productive of confusion, delay and 
ac~ident. The reason was plain-each driver could secure 
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the doubtful right of way by increasing his speed and arriving 
:first. The rule of c.ourtesy for the first arrival, therefore, has 
been almost universally abandoned by legislative action in 
favor of priority for the vehicle on the right. 
The· adoption of a sing~e aw,d definite right of way in all 
cases was found necessary in order to avoid the specific evil 
created by the "horse and buggy" courtesy to the first arriv.al 
-namely., the employment of speed in order to be the first to 
arrive *and to secure the reward of priority for the ac-
29* complishment by such dangerous means. But it became 
also necessary to qualify the absolute right of priority 
in the vehicle on the right in order to prevent a vehicle on the 
right, but at such distance from the intersection that its ap.~ 
proach thereto could not possibly endanger or interfere with 
the free passage across the intersection by another on the left 
but already at the intersection, from claiming the right,of way 
merely because the distant vehicle was on the right and the 
near vehicle was on the left. The effect of such a law w·ould be 
to create a "through thoroughfare" for all vehicles on the 
right and a '' stop sign'' for all on the left. 
The practicable and reasonable mean was found in the 
phrase~ "~t approximately the same time". By it is meant 
that relation between vehicles whenever they approach so 
nearly at the same time and at such rates of speed that, if 
each proceeds without regard to the other, a collision or inter-
ference between them is reasonably to be apprehended. 
The proxi1nity of the approach i1n point of ti,me depmids 
i·n all cases u.pon the relatf.on between the distance and speed 
of the 1-espective cars, 1which in turn govetns the likelihood of 
collision upon arrival. 
When vehicles approach an intersection at such unrelated 
speeds and distances that there can be no question as to which 
will pass first, no question of right of way arises. They simply 
pass, each as if the other was not there. But whenever there 
can be a question as to which shall have priority, the statutory 
right of way in favor of the vehicle on the right intervenes. 
·There is but one right of wa.y in any case, a.nd that is 
30* always, if any, with the vehicle on the right. It may be 
forfeited, indeed, by excessive speed, in which event the 
right of way which such vehicle ''might otherwise have'' cloes 
not exist in the case. Such forfeiture by the vehicle on tl1e 
right, however, does not thereby confer it upon the vehicle on 
the left. 
The instruction complained of places a positive duty on 
the driver· of the vehicle on the right to allow any vehicle that 
enters the intersection from the left '' an appreciable length of 
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time ahead'' of his own, to proceed across. The law clearly 
gives to such driver on the right the right of way if the ap-
proach to the intersection by the two vehicles was '' at ap-
proximately the s~mc time". The confusion between "a p-
preciable" and "approximately" becomes apparent. The en-
tire purpose of the right of way statute is thus. defeated and 
the right of· way at intersections is ·again made to depend,. 
however "3:pproximately at the same time" may be the ap-
proach, on which can succeed in getting there a.pprecfo.bly 
ahead of the other. 
vVe respectfully submit that the instruction is in the teeth 
of the statute providing· but one right of way, and that, when-
ever involved, in favor of the vehicle on the right. 
There TV as No Evidence to Support the Erroneous 
PropositiMi of Law. 
The second erroneous assumption of tbe trial court was that 
there wa.s evidence on which the jury could find that plain-
tiff's chauffeur '' entered tlie intersection *· ,s * an appreciable 
length of time ahead of the (his) cab"'. 
*We have seen that the plaintiff's evidence showed 
31 * that her car was traveling "between 25 a.nd 20''' miles 
an hour, the cab 40 to 50; that the cab was a measurecl 
50 feet from the intersection. Her car was 20 feet long- (Tr., 
p. 35). The streets were 25 to 30 feet wide. Her car was 
struck in the middle to its right of the center of the inter-
section. It did not slacken its speed before it was Iiit. In 
order to be struck as it was its front bumper had to travel 
from the edge of the intersection to a point 10 feet (i. e., half 
the length of the car) beyond the center line of a street 25 to 
30 feet wide, ,vhich is 22% or 25 feet according to the exact 
width of the street. 20 miles an hour is 30 feet per second. 
25 miles per hour is 37% feet per second. In either case 
plaintiff's car entered the intersection in much less than a 
second before it was struck. 
1'T e respectfuly submit that plainti:ff 's car did not enter 
the intersection "an appreciable length of time ahead of the 
(his) cab", and that there is no evidence on which the jury 
could ha.ve so found. 
A reasonable interp1:etation of the phrase, '' appreciable 
length of time ahead", would seem, in any event, to require 
an interval of time sufficient in length at least to barely clear 
the intersection without being struck by the oncoming ca.r, in 
order for such interval to be sufficient on which to predicate 
the rig·ht of way. The plaintiff's car in this case did not clear 
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any of the intersection before it was struck. It is, there-
fore, accurately demonstrated in this case that, under such 
minimum requirement as to the meaning of the phrase em-
ployed by the trial *court in this instruction, the plain-
32* tiff's car entered the intersection only an insufficient 
fraction of an "appreciable length of time ahead of the 
(his) cab". 
We most respectfully submit that there was no evidence 
whatever to support this erroneous statement of the law of 
right of way and that the instruction was, therefore, doubly 
prejudicial to the defendants, entitling them in any event to a 
new trial on all issues. 
CONCLUSION. 
In conclusion we submit that the plaintiff, by her own evi-
dence, is convicted of negligence on the part of her chauffeur 
barring her recovery in respect to faulty lookout, excessive 
speed and improper control, notwithstanding an unobstructed 
view. In addition she had the benefit of an erroneous in-
struction imposing upon the cab driver the duty of yielding 
the right of way to her automobile under circumstances stated 
in the instruction but which the evidence shows c?iuld not 
have existed. 
In consideration of the foregoing, the petitioners respect-
fully pray that they be granted a writ of error and that a 
supersedeas be awarded, and that the action of the lower 
court in entering judgment for the plaintiff below against 
these petitioners be reviewed and reversed. The petitioners 
further pray, inasmuch as the record herein is in proper 
form therefor, that final judgment be entered in their favor 
on the plaintiff's notice of motion for judgment, or, this court 
failing so to do, that a new *trial be granted on all issues, 
33* in the alternative. 
The petitioners pray leave to state orally by counsel 
the reasons for reviewing the decision of the lower court com-
plained of and further pray that they may be granted an 
opportunity for such oral presentation. 
The petitioners further pray that they may be allowed to 
adopt this petition as and for their opening brief on the hear-
in~ of this matter before this court. 
The petitioners aver that on the 11th day of ,July, 1940, 
prior to the filing of this petition with the clerk of this court 
a typewritten copy of this petition was delivered to each 
- ' 
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counsel of record for the plaintiff, Messrs. Ellsworth Wilt-
1?hire and Alexander H. Sands, both of Richmond, Virginia. 
INDEPENDENT CAB ASSOCIATION, INC., 
ARTHUR L. TREDWAY, : 
By Counsel. 
H. ARMISTEAD BOYD, 
AUBREY R. BOWLES, JR., 
Of Counsel. 
We, Aubrey R. Bowles, Jr., and H. Armistead Boyd, attor-. 
neys practicing in the Supreme Court of Appeals of Vir-
ginia, do certify that in our opinion there is sufficient error 
in the record accompanying this petition that the judgment 
complained of should be reviewed and reversed. 
H. ARMISTEAD BOYD, 
AUBREY R. BOWLES, JR. 
Richmond, Virginia, July 11, 1940. 
Received July 11,_ 1940. 
:M:. B. WATTS, Clerk. 
October 11, 1940. Writ of error and sitpersedeas awarded 
by th·e court. No additional bond. 
RECORD 
VIRGINIA: 
M. B. Vv ATTS. 
Pleas before the Honorable ·wmis D. Miller, Judge of 
the Law and Equity Court of the City of Richmond, held for 
the said City· at the Courtroom thereof in the City Hall on 
the 16th day of May, 1940. 
Be it rememoered that heretofore, to-wit: In the Clerk's 
Office of the Law and Equity Court of the City of Richmond 
on the 10th day of January, 1939: Came Mary D. Barksdale 
by counsel, and filed her Notice of Motion for Judgment 
against Independent Cab Association, Incorporated, a. Vir-
ginia corporation, and Arthur L. Tredway, which Notice of 
Motion for J udgmen:t is in the words and figures following, 
to-wit: 
Independent Cab ... ~sso., et al>) v. Mary D. Barksdale. 25 
-
Virginia: 
In the Law and Equity Court or the City of Richmond. 
::Mary D. Barksdale 
v .. 
Independent Cab Association, Incorporated, a Virginia cor-
poration, and Arthur L. Tredway. · 
To Independent Cab Association, Incorporated., and Arthur 
L. Tredway: 
TAKE NOTICE tha.t on the twenty-fifth day of January, 
1939, at 10 o'clock A. M., or as soon thereafter on said day as 
counsel may be heard, I shall move the Law and Equity Court 
of the City of Richmond for judgment against you 
page 2 } and each of you in the sum of $3,000.00 by virtue of 
the following: _ 
On September 28, 1938, my Packard autmpobile was being 
driven by my employee southwardly on Northumberland Ave. 
nue in the City of Richmond, Virginia. An automobile cab 
then owned and controlled by you, Independent Cah Associa-
tion, Incorporation, then being used in and about your busi-
ness, and then being operated by you, Arthur L. Tredway, in 
and about the course of your employment as _servant and em-
ployee of said Independent Cab Association, Incorporated, 
wa.s then being driven eastwardly on Sherwood Avenue in 
said City. My said Packard automobile reached the inter-
section. of Northumberland and Sherwood Avenues before the 
said automobile· cab reached said intersection. It thereupon 
became and was the duty of you, Arthur L. Tredway, to yield 
the right of way across said intersection to my said automobile, 
to drive the said automobile cab at a rate of speed reasonable 
under the circumsta.ncese then existing, to drive the same at 
a speed not exceeding twenty-five miles per hour, to keep a 
proper lookout, t6 keep the said automobile cab under proper 
control, to drive to the right of the center of Sherwood Ave-
nue, and to exercise ordinary care and caution to avoid col-
liding with my said automobile. However, notwithstanding 
your duties as aforesaid, you, Arthur L. Tredway, recklessly, 
carelessly, and negligently at a speed not reasonable under the · 
circumstances then existing, at a speed greater than 
page 3 } twenty-five miles per hour, without keeping a proper 
lookout, without keeping the said automobile cab 
under proper cont1·ol, without driving the said automobile cab 
to the right of the center of Sherwood Avenue, without yield-
Z6 Supreme, Court of Appeals of Virginia 
ing the right of way across said intersection to my said auto-
mobile, and without exercising ordinary care and caution 
drove the said automobile cab into and against my said auto-
mobile while it ·was in the act of crossing the said intersection; 
all without any fault on my part or on the part of my said 
employee. 
As a resuit of the carelessness, recklessness, and negligence 
as a.foresaid, my said Packard automobile was broken, dam-
aged, demolished, and depreciated in value-all to my damage 
in the sum of $3,000.00, which amount I am entitled to recover 
from you and each of vou because of such carelessness,. reck-
lessness, and negligence as aforesaid. 
MARY D. BARKSDALE, 




page 4 ~ A.nd at another day, ~o-wit: At a Law and Equity 
Court of the City of Richmond, held the 25th day of 
Janua1·y, 1939. 
,The day came the plaintiff, by counsel, and on her motion 
it is ordered that this case be docketed and continued as to 
the defendant, Independent Cab Association, Incorporated. 
And it appearing from statements made at the bar of this 
Court, and from an inspection of the return of the Sheriff 
of the City of Richmond, that the said notice of motion for 
judgment was not executed on the defendant, Arthur L. Tred-
way, on the further motion of the plaintiff, by counsel, it is 
ordered tbat this case be continued for se1'Vice of process on 
the said Arthur L. Tredway. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 12th clay of May, 1939. 
Upon motion of the plaintiff by counsel, it is ordered that 
the defendant, Independent Ca.b Association, Incorporated, do 
on or before May 18th, 1939, file a statement of its grounds 
of defense to this action and (if it intends to rely upon the 
contributory negligence of the plaintiff or of any person whose 
contributory negligence will be binding upon the plaintiff as 1 
a defense to this action} a statement of such contributory 
negligence. 
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page 5 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 15th day of 
May, 1939. 
This day came the defendants by counsel and by leave of 
Court filed herein a statement of the grounds of their de-
fense and the defendant, Independent Cab Association, Inc., 
then by leave of Court filed herein a cross-claim. 
Virginia: 
In the Law and Equity Court of the City of Richmond. 
Mary D. Barksdale, Plaintiff, 
v. 
Independent Cab Association, Inc., a Virginia corporation; 
and Arthur L. Tredway, Defendants. 
GROUNDS OF DEFENSE AND STATEMENT OF 
CONTRIBUTORY NEGLIGENCE. 
The defendants, Independent Cab Association, Inc., and 
Arthur L. Tredway, in compliance with an order entered here-
in on May 12, 1939, come and say that they are not liable to the 
plaintiff in any amount whatsoever and for their grounds 
of defense among other things assign the follow~ng: 
1. The defendants deny each and every material allegation 
contained in the plaintiff's notice of motion for judgment. 
2. The defendants say that they are not guilty 
page 6 ~ of any negligence or omission proximately causing 
or concurring to cause the damage complained of in 
the plaintiff's notice of motion for judgment. 
3. The defendants deny that the plaintiff's automobile was 
damaged to the extent as claimed by the plaintiff in her notice 
of motion for judgment and that her said automobile was 
damaged as a result of any negligence on the part of the 
defendants as alleged. 
And, the defendants, Independent Cab Association, Inc., 
and Arthur L. Tredway, reserving to themselves the right 
to rely upon their grounds of defense as above set out, and 
the Independent Cab Association, Inc., reserving to itself the 
right to rely upon and prosecute its cross claim as herein 
filed and without waiving its right to recover thereon, say, 
in the alternative, that in a.ny event tho plaintiff herein is 
barred from any recovery on her notice of motion for juclg-
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ment because Robert Lee Smith, the servant, agent and em-
ployee-of the plaintiff herein, while on and about the business 
o'f said plaintiff, was guilty of negligence which either caused 
or contributed to cause the accident _and damage complained 
of by the plaintiff in her notice of motion for judgment, in 
the following respects: 
That he operated the plaintiff's automobile in a careless 
and reckless manner; that he negligently failed to have said 
automobile under proper control; that he negli-
page 7 ~ gently and carelessly failed to use and apply his 
brakes in a proper and careful manner under all 
the circumstances then existing; that he negligently failed 
to keep and maintain a proper lookout; that he negligently 
operated said automobile at a speed which was greater than 
was reasonable and proper, having clue regard for the traffic, 
surface and width of the highway and intersection and all 
other conditions then existing; that he negligently failed to 
observe and yield the right of way at such intersection; and 
that he negligently and carelessly violated the ordinances 
of the City of Richmond and the statutes of the State of Vir-
ginia. for such cases made and provided, by reason· of each 
and all of which the plaintiff is barred from any recovery. 
INDEPENDENT· CAB ASSOCIATION, INC., 
ARTHUR L. TREDWAY, 
By AUBREY R. BOWLES, JR., 
H. ARMISTEAD BOYD, 
A. SCOTT ANDERSON, 
AUBREY R. BOWLES, JR., 
Of Counsel. 
page 8 ~ ,Virginia: 
Counsel. 
In the Law and Equity Court of the City of Richmond. 
Mary D. Barksdale, Plaintiff, 
v. 
Independent Cab Association, Inc., a Virginia corporation, 
and Arthur L. Tredway, Def enda.nts. 
CROSS CLAIM. 
The Independent Cab Association, Inc., one of the defend-
ants herein, comes and says that it is in no way indebted to, 
Independent Cab Asso., et al., v. Mary D. Barksclale. 2~ 
the plaintiff or liable to her in any manner for damages as 
set forth in her notice of motion for judgment, but, on the 
contrary, says that the accident complained of and the dam-
ages alleged to have been sustained were proximately caused 
, by the negligent, careless and 1·ecldess operation of the plain-
tiff's autombile by her servant, agent and employee, R,obert 
Lee Smith, wbile on and about the business of tl1e said plain-
tiff, and the defendant, Independent Cab Association, Inc., 
hereby gives notice that a.t the trial of this cause, it will claim 
against the plaintiff its damages sustained in sa.id accident 
and will seek judgment against the plaintiff on its cross claim 
herein set forth in the sum of $230.50 by reason of said negli-
gence, as follows, to-wit: That the plaintiff was the owner of 
a Packard automobile driven by her servant, agent and em-
ployee, Robert Lee Smitl1, on and about the busi-
page 9 } ness of the said plaintiff, that the said automobile 
was being driven in a southerly direction on and 
along Northumberland Avenue at or near its intersection 
with Sherwood A venue in the City of Richmond, Virginia, at 
or about 3 :30 P. M. on September ·2s, 1938; that the said 
Robert Lee Smith operated the said automobile of the plain-
tiff in a careless and reckless manner; that he negligently 
failed to have said automobile under proper control; that he 
negligently and carelessly failed to use and apply his brakes 
in a proper and careful manner under all the circumstances 
then existing; that he negligently failed to keep and maintain 
a proper lookout; that he negligently operated the plaintiff's 
sa.id automobile at a speed which was greater than was reason-
able and proper having due regard for the traffic, surface and 
width of the highway and intersection and all other conditions 
then existing; that he negligently failed to observe and yield 
the right of way at said intersection; that he negligently and 
carelessly violated the ordinances of 'the City of Richmond 
and the statutes of the State of Virginia. for such cases made 
and provided; that he, Robert Lee Smith, the servant, agent 
and employee of the plaintiff herein, while on and about the 
business of said plaintiff, negligently and carelessly operated 
the plaintiff's saJd automobile in a. careless, reckless and neg-
ligent manner and that the accident set forth in the plaintiff's 
notice of motion for judgment was caused by the negligence 
of the plaintiff which was the proximate cause of the said 
accident and damage to this defendant whereby 
page 10 } this defendant's automobile was damaged in the 
amount of $230.50. 
Wherefore, the said defendant, Independent Cab Associa-
tion, Inc., files this, its cross claim, herein and asks for judg-
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ment against the plaintiff in said amount of $230.50 as afore-
said .. 
INDEPENDENT CAB ASSOCIATION, INC., 
By AUBREY R. BOWLES, JR., 
H. ARMIS'fEAD BOYD, 
A. SCOTT A.NDERSON, 
AUBREY R.BOWLES, JR., 
Counsel. 
Of CounseT.. 
page 11 ~ And at another day, to-wit: At a Law ancl 
Equity Court of the City of Richmond, held the 
2nd day of September, 1939. 
This day came the defendant, Ai·tlmr L. Tredway, and by 
leave of Court filed herein his cross-claim or counter~claim. 
Virginia: 
In tI1e Law and Equity Court of the City of Richmond .. 
Mary D. Barksdale, Plaintiff, 
'IJ. 
Independent Cab Association, Irie-., a Virginia corporation, 
and Arthu1 .. L. Tr·edway, Def enda.nt. 
CROSS CLAIM. 
Art1mr L. Tredway, one of the defendants herein, comes 
and says that he is in no way indebted to the plaintiff or 
liable to her in any manner for damages as set forth in her 
notice of motion for judgment, but, on the contrary, says that 
the accident cotnplained of and the damages alleged to have 
been sustained ,,,.ete proximately ca used by the negligent, 
~a.reless and reckless operation of the plaintiff's automobile 
by h~r servant, agent and employee, Rohert Lee Smitll, while 
on and about the business of the said plaintiff, and the de-
fendant, Arthur L. Tredway, hereby gives notice 
page 12 ~ that at. the trial of this ca.use, he will claim against 
the plaintiff his damages sustained in said accident 
and will seek judgment against the plaintiff on llis cross clajm 
herein set forth in the sum of $3,000 by reason of said negli-
gence, as follows, to-wit: That the plaintiff was the owner of 
. a Packard automobile driven by her servant, agent and em-
ployee, Robert Lee Smith, on and about the business of the 
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said plaintiff, that the said automobile was being driven in a 
southerly direction on• and along Northumberland Avenue at 
or near its intersection with Sherwood Avenue in the City of 
Richmond, Virginia, at or about 3 :30 P. M. on September 28, 
1938; that the said Robert Lee Smith operated the said auto-
mobile of the plaintiff in a careless and reckless manner; that 
he negligently failed to have said automobile under proper 
control; that he negligently failed to use and apply his brakes 
in a proper and careful manner under all the circumstances 
then existing; that he negligently failed to keep and maintain 
a. proper lookout; that he negligently operated the plaintiff's 
said automobile at a speed which was greater than was reason-
able and proper having due regard for the traffic, surface 
and width of the highway and intersection. and all other con-
ditions then existing; that he negligently failed to observe and 
yield the right of way at said intersection; that he negligently 
and carelessly violated the ordinance of the City of Richmond 
and the statutes of the State of Virginia for such cases made 
and provided; that he, Robert Lee Smith, the servant, agent 
and employee of the plaintiff herein, while on and 
page 13 ~ about the business of said plaintiff, negligently and 
carelessly operated the plaintiff's said automo-
bile in a careless, reckless and negligent manner and that the 
accident set forth in the plaintiff's notice of motion for judg-
ment was caused by the negligence of the plaintiff which was· 
the proximate cause of the said accident and the damage to · 
this defendant; that this defendant, Arthur L. Tredway, sus-
tained broken ribs in this accident, that he was obliged to ex-
pend a sum of money in and a.bout endeavoring to be cured of 
his injuries, that he lost time from his work, and suffered great 
physical pain and much mental distress and anxiety . 
. ·wherefore the defendant, Arthur L. Tredway, files this his 
counter claim and asks for judgment against the said plain-
tiff in the amount of $3,000.00. 
HOWARD H. DA VIS. 
ARTHUR L. TR,EDWAY, 
By Counsel. 
pag·e 14 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 12th day of 
December, 1939. 
This day came again the plaintiff and defendants, by coun-
sel, and thereupon the defendant, Arthur L. Tredway, by leave 
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of Court filed herein a statement of the particulars of his claim 
upon his cross-claim herein and ther~upon the defendants 
jointly· and severally pleaded '' not guilty'' to the claim of 
the plaintiff and put themselves upon the Country and the 
plaintiff likewise. 
The plaintiff then pleaded '' not guilty'' to the cross-claim 
of Independent Cab Association, Inc., and put herself upon 
the Country and the said defendant, Independent Cab Asso-
ciation, Inc., likewise. The plaintiff then pleaded '' not guilty'' 
to the cross claim filed herein by the defendant, Arthur L. 
Tredway, and put herself upon the Country and the said de-
fendant, Arthur L. Tredway, likewise. And thereupon came 
a jury, to-wit: Wm. Thompson, F. Wm. Sievers, vV. E. 
Simms, II. S. Dinsmore, L. T. Stansbury, Wm. R. Walters 
and C. A. "\V atkins who were sworn well and truly to try t"he 
issues joined in this case and having fully heard the evidence 
were adjourned until tomorrow morning at 9 :45 o'clock. 
page 15 ~ Virginia: 
In the Law and Equity Court of the City of Richmond. 
M.ary D. Barksdale, Plaintiff, 
v. 
Independent Cab Association, Inc., a Virginia corporation, 
and Arthur L. Tread,~ay, Defendants. 
BILL OF PARTICULARS. 
Comes now one of the defendants, Arthur L. Treadway, 
by Counsel, and sets forth the following as the particulars of 
counter claim: 
That the collision between the taxicab operated by him and 
the automobile of the Plaintiff, Mary D. Barksdale, operated 
by her servant and employee, Robert Lee Smith, on and 
about the business of the said Plaintiff, which collision oc-
curred at the intersection of Northumberland Avenue and 
Sherwood Avenue on September 28, 1938, was due to the neg-
ligence of the aforesaid Robert Lee Smith, as follows: 
1. That the said Robert Lee Smith negligently operated the 
automobile of the Plaintiff at a speed greater than was reason-
able and proper under all conditions then existing. 
2. That the said Robert Lee Smith negligently operated 
the automobile of the Plaintiff a.t a speed greater than was 
reasonable when approaching an intersection. 
Independent Cab As-so.., et al .. , v. MaTy D. Barksdale. 33 
page 16 ~ 3. That the said Robert Lee Smith negligently 
failed to have said automobile under proper con-
trol. 
4. That the said Robert Lee Smith negligently failed to 
observe and yield the right of way at said intersection. 
A.s the proximate result of which negligence of the plaintiff's 
servant and employee, in and about the business of the said 
Plaintiff, the Defendant, Arthur L., Treadway, sustained 
broken ribs, was incapacitated for his employment and was 
for a long time unemployed_, and suffered pain and mental 
anguish. 
WHEREFORE the Defendant, Arthur L. Treadway, has 
been damaged to the extent of ·$3,000.00 for which he asks 
for judgment at the hands of the said court on this his counter 
claim. 
. 
ARTHUR L. TREDWAY., 
By Counsel. 
page 17 } And at another day, to-wit: A.t a Law and 
Equity Court of the City of Richmond, held the 
13th day of December, 1939. 
This day came again the plaintiff and defendants, by conn· 
sel, and the jury sworn in this case on yesterday appeared in 
Court in accordance with their adjournment and having heard 
the arguments of counsel were sent out of Court to consult 
of a verdict and after sometime returned into Court with a 
verdict in the words and :figures following, to-wit: ''We the. 
jury on the issues joined upon the notice of motion for judg-
ment find for Mary D. Barksdale against Independent Cab 
Association, Inc., and Arthur L. Tredway and assess her 
damages at Fourteen hundred sixty-five dollars ($1,465.00) 
and upon the respective counter claims of Independent Cab 
Association, Inc., and Arthur L. Tredway we find for Mary 
D. Barksdale.'' 
Thereupon the defendants moved the Court to set aside the 
said verdict of the jury and enter judgment in their behalf, or 
failing so to do, in the alternative to grant them a new_ trial 
on the ground that the verdict is contra.ry to the law and 
the evidence and without evidence to support it; and thereupon 
the defendant, Arthur Tredway, by leave of Court filed herein 
a motion in writing to set aside the verdict of the jury on the 
notice of motion for judgment and on the said defendant's 
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cross-claim; which motions the Comt continued for argument 
to be heard thereon. 
page 18 ~ Virginja : 
In the Law and Equity Court of the City of Richmqnd. 
Mary D. Barksdale, Plaintiff,. 
'(J. 
Independent Cab Association, Inc., a ·Virginia corporation, 
and Arthur L. Tredway, Defendants. 
MOTION . 
.A.rtlmr L. Tredway, one of the def end ants herein, comes 
by counsel and files this his motion to have the verdict of the 
jury in the above styled cause on th.e notice of motiqn and on 
this defendants' cross claim, which verdict was rendered De-
cember 13, 1939, set aside for the following reasous ~ 
1. TI1at it is contrary to the law. 
2. That it is contrary to the evidence. 
3. That it is without evidence to support it. 
HO"W AHD H. DA VIS, 
By Counsel. 
page 19 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 
14th day of March, 1940 . 
. 
This day came the plaintiff and the def en clan ts, by counsel, 
and the defendants' motions hereto£ ore made in the alterna-
tive to set aside the verdict of the jury and enter judgment in 
their favor notwithstanding· the verdict on the ground that the 
verdict is contrary to the law and the evidence and without evi-
dence to supporfit and that the plaintiff was guilty of negli-
gence as a matter of law barring· any recovery by the plaintiff, 
and, failing so to do, to set a.side the verdict of the jury and 
grant the defendants a new trial on the same grounds and for 
misdirection of the jury, l1aving been argued by counsel and 
considered by tl1e Court, are hereby overruled, to which action 
of the Court, the defendants, by counsel, excepted. 
Therefore, it is considered, o,rdercd and adjudged by the 
Court that the plaintiff, Mary D. Barksdale, recover and have 
judgment against the defendants, Independent Cab Associa-
tion, Incorporated, and Arthur L. Tredway, in the sum of 
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Robert Lee Smit'h. 
Fourteen hundred sixty-five dollars ($1,465.00), the amount 
of damages by the jury in its verdict awarded, with interest 
thereon at the rat~ of six per centum (6%) per an:g.um from 
the 13th day of December, 1939, until paid, together with 
her costs by her about her action herein expended ; and it is 
further considered, ordered and adjudged by the 
page 20 ~ Court that the defendants, A.r.thur L. Tredmay 
and Independent Cab Association, Inc., recover 
nothing on their respective cross-claim filed herein, to which 
action of the Court the defendants, by counsel, again ex-
cepted. _ 
And the said defendants, having expressed their intention 
. to apply to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas to the judgment of this Court 
in this action, it is ordered that the e;xecution of this judg- , 
ment be, and the same hereby is, suspended for ninety days 
from this day in order to enable the said defendants to apply 
for said writ, on condition that the defendants, or someone 
for them, shall within fifteen days from the date hereof execute 
before the Clerk of this Court a good and sufflcient bond in 
the penalty of· Seventeen Hundred Fifty dollars ($1,750.00) 
with security approved by the said Clerk, and conditioned ac-
cording to law. 
And now at this day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 16th day of May, 1940. 
This day came again the def endaut, by counsel, and it ap-
pearing that the stenographic report of the evidence and other 
incidents of the trial of this case were tendered to the Judg·e of 
this Court within the time preiseribed by law and the same 
having been authenticated and signed by the Judge of this 
Court and thereby made a part of the record in this proceed-
. ing, were tliis day delivered to the Clerk of this Court. 
page 21 ~ . ROBERT LEE SMITH, 
a witness on behalf of the Plaintiff, being first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Sands : . 
Q. Please state your full name. 
A. Robert Lee Smith. 
Q. _Robert, w"4ere do you w~rk n9wY 
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Robert Lee Sniit'h. 
A. For Mrs. Mary D. Barksdale. 
Q. How long have you worked for Mrs. Barksdale¥ 
A. Twelve years. 
Q. Since you commenced to work for her what have been 
your duties? 
A. Utility man and chauffeur. 
Q. Chauffeur and utility man? 
A. Yes, sir. 
Q. You have worked for her continuously during that period 
of time! 
A. Yes, sir. 
Q. Have you been driving her car and her in the car con-
stantly from that time to this? 
A. Yes, sir. 
Q. How old are you, R.obert? 
A. Thirty-four. 
Q. So, you have been with her since you were twenty-two 
years old? 
page 22 ~ A. Yes, sir. 
Q. Are you a native here 0! 
A. Yes, sir. 
Q. R.obert, will you please tell these gentlemen here as to 
whether you recollect an accident that happened a little over 
a year ago, in which Mrs. Barksdale 's car was affected, a col-
lision with the cab as stated here this morning? Do yon re-
member that accident? 
A. Yes, sir. 
Q. W11at time of day was it, Robert? 
A. 3 :30. 
Q. 3 :30 in the afternoon? 
A. Yes, sir. 
Q. -wm you please state as to where you were going at the 
time of the accident? 
A. At the time of the accident I was coming back to pick 
up Mrs. Barksdale on N orthumber1and A venue. 
Q. Is that in Ginter Park? 
A. Yes, sir. 
, Q. You say at that time you were on your way back for 
Mrs. Barksdale 1 
A. Yes, sir. 
Q. Where had yon taken Mrs. Barksdale? 
A. I took her to 2531 N ortlrnmberland. 
Q. Then where did you go? 
A. I ,vent to 2028 Seminary on an errand for Mrs. Barks-
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dale and I was on my way back. 
page 23 } Q. In other words, that errand was for her and 
you were on your way back 1 
A. Yes, sir. 
Q. Can you state whether N ortlmmberland Avenue ~x-
tends right up as far as the place you went to f 
A~ It cuts off at Seminary. 
Q. It is one of those avenues that go to the Seminary 
proper; then the Seminary proper, these buildings., come in; 
then it takes up as an avenue again f 
A. Yes, sir. 
Q. It is called up there what avenue beyond that f 
A. Northumberland A venue don't run all the way through; 
stops at the Boulevard. . 
Q. And Seminary A venue takes up beyond the A venue t 
A. Yes, sir. 
Q. What house were you going tof 
A. Mrs. Westerhold 's. 
Q. Did you go to a preacher's house that evening:, toot 
A. Yes, sir, Dr. Hill's. 
Q. For what purpose did you go therej 
A. I went after a bowl where she had sent him some jeHy. 
Q. "\Vhen you came back from Mrs. Vf esterhold 's, which 
~ way did you turn from Seminary Avenue to get back into 
Northumberland? 
page 24 } A. Turned into Brook Road, clown to the Boule-
vard, back into the Boulevard, then to Northum-
berland. 
Q. The place where the accident happened was how far 
from the Boulevard f 
A. About two squares. 
· Q. Will you please tell the jury now exactly how this acci-
dent happened-tell tliem where you were coming and all 
about it? 
A. I was coming south on Northumberland and as I ap-
proached Sherwood A venue on Northumberland, I was run-
ning between twenty-five and twenty, and I had gotten rig·ht 
at the intersection when I spied this cab. It was about nfty 
feet away, about the second tree, and I thought I had plenty 
of chance to get across, and I tried to make it across, and, as 
I nearly got across, the rear of his car struck me and th.at 
forced me to the curb, and that tripped the car and it turned 
over twice and came to a rest on all four wheels. 
Q. v\T ere you hurt, R.obert? 
A. No, sir. 
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Q. .And the car turned over. twice t 
A. Yes, sir. · 
Q. Was the car damaged t 
.A. Yes, sir, it was battered up right bad. 
Q.· How long had 1Irs. Barksdale had that ca.r°l 
· A. Ten months. 
page 25 r Q. How many miles had it made! 
.A. Between 7,000 and 8,000 miles. 
I 
, I 
· Q. You had been driving it for her during that whole period 
of time'Y 
A. Yes, sir. . 
Q. Look at these pictures whic.h I hand you and I ask you 
if they are pictures of the car 1 
A. They are certainly pictures of the ca1-. 
(Photographs handed to the jury for their examination.) 
Q. Robert, yon identify this as the car. Will you please 
state as to where the cab struck the car f 
A. Right there '(pointing at portion of the door of the car 
in the immediate proximity of the seat). 
Q. Will you please state as to whether the rah struck that 
car anywhere else that you are conscious oft 
A. No, sir. 
Q. It did not °l 
A. No, sir. 
Q. Tliis position here, the nose of the car, in here shows 
· that it is dented, and this second car here the same position 
is shown here in a different angle, which we will call the front 
fenders-I notice a dent on both fenders Y 
A. Yes, sir. 
Q. Will yon please state how that identation was 
page 26 ~ made f 
A. That thing on the top of the fender, when 
the ear was rolling over, the tear was up on the sidewalk and 
when the car was turned over it dented the fender. 
Q. How did this apparent injury here, way back in the rear, 
when did that l1appen in there? 
A. That is when it struck the tree going over. 
Q. How many times did it turn overt 
A. Twice. 
Q. Are the streets hard surfaced there Y 
A. Yes, sir. 
Q. Do you know the weight of your car? 
A. It is about 4,600. 
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Q. It is a very heavy car, is it noU 
A. Yes, sir. 
Q. What I want to ask you is this-I will leave the pictures 
off for a few minutes and I will ask you some questions about 
this diagram. As I understood you to state in your testimony, 
you were comi~g from the Boulevard, going south? 
A. Yes, sir. 
Q. And you had left Mrs. Barksdale down the street about 
how far? 
A. About three squares. . 
Q. About three squares from the place where the accident 
happened? 
A. Yes, sir. 
Q. As you came on down where you were-you 
page 27 r were on Sherwood A venue when you first saw 
that cabY 
A. I was about there. 
Q. In other words, you were right up in here¥ 
A. Yes, sir. 
Q. Will you please state as to how far he was then from 
you-you stated the second tree-where is the second tree 
located? 
A. About :fifty feet. 
Q. How do you know it is about :fifty feet¥ 
A. Mr. Wiltshire stepped it off. 
Q. After the accident there 7 
A. Yes, sir. 
Q. Will yon state whether there is any sl1rubbery there on 
that corner Y 
A. Yes, sir, some shTnbbery on that corner. 
By the Court : What corner? 
By Mr. Sands: It had reference to the northwest corner 
from the direction from which the cab was approaching. 
Q. You say when you got there he was about 50 feet up 
there? 
A. Yes, sir. 
Q. Wba t did you figure then? 
A. I figured I could cross and I kept on. I did not know 
he was coming on. 
page 28 ~ Q. Yon kept on across t 
. A. Yes, sir. 
Q. Please state where that accident happened, to the best 
of your recollection Y 
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A. Right there (indicating on diagram).~ 
Q. Make a mark there. 
A. CWitness places a mark on diagram.) 
Q. ,vhere did your car go and where did it land? 
A. It struck it and knocked it around and it struck that 
curbing, then it rolled over twice and struck this tree and 
landed back on all four wheels. 
Q. Facing· in which direction f 
A. Due west. 
Q. In reference to the cab, when the cab struck you, do you 
knO"w in what direction it went? 
A. The cab struck me and then it stopped. 
Q. Facing what direction 1 
A. The direction he was coming· from. It whirled around. 
Q. Did you notice at any time whether the cab left any skid 
marks? 
A. Yes, sir. 
Q. ·which way did they turn and where were they? 
A. They came out like that and swerved around down this 
way (indicating). 
Q. "\Vill you please state as to whether or not you put on 
your brake? 
· A. No, I did not apply the brake. 
page 29 ~ Q. ·why did you not apply the brake'? 
A. Because I was far enough in the intersection 
I thought I could make it across, and if I had stopped I would 
have stopped right in the way. 
Q. So, there ,Yas no occasion to apply the brake, in your 
judgment? 
A. No, sir. 
Q. Do you know, or, from what happened, can you tell tho8e 
gentlemen what part of 1\frs. Barksdale 's car hit the cnrb ·? 
A. The left rear wheel. 
Q. Was it much of a blow f 
A. Yes; it drove it from the center of the street clean to 
the curb. 
Q. Ho,,r fast was that cab going-, accorclinp; t9 yom jndg-
ment 7 
A. Between fortv and fiftv miles an hour. 
Q. How far did those skid inarks g-o, did you step them off.? 
A. Twentv-four feet. 
Q. I have· asked yon about these other matte1·s. )fr. "Ti]t-
shire has ea11ecl mv attention to the mark un at the top of the 
radiator-is that ~vhat vou call tlmt? -
A. Yes, sir. All that ·happened when it was going over. 
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Q. And you are positive, are you, and tell the jury so, that 
the only blow you receiv:ed so far as the contact was 
pag-e 30} concerned, was that bl.9w right down the center, 
when the cab struck you! 
A. Yes, sir. 
By Mr. Sands: vVe introduee those photographs in evidence 
as "Exhibit No. 1" and "Exhibit No. 2 ". 
CROSS EXAMINATION. 
Bv 1\Ir. Bowles: 
., Q. Robert, are you familiar with that neighborhood over 
there1 
A. Yes, sir. 
Q. Have you been o-yer there right of ten f 
A. Yes, sir. 
Q. Is not that Sherwood Avenue, or street, whatever it is~ 
that the cab was turning on7 
A. Yes, sir. 
Q. That runs in which direction f 
A. It runs east and west. 
Q. Going in the direction that the cab was going, the next 
street, that is, going east on Sherwood, in the direction which 
the cab was going, Sherwood is a dead end street at the next 
:street, is it noU 
A. No, sir. 
Q. Are you familiar with tliat section? 
A. Not with the dead end. 
Q. Wbat is the next street to Sherwood 1 
pag·e 31} A. East of Sherwood, I don't know. 
Q. There is a street between Sherwood and 
N ortlmmberland, is there not f 
A. Yes, sir. 
Q. Does Sherwood run through to Chamberlayne~ 
A. Yes, sir. 
Q. Are you c.ertain of that? 
A. Sure. 
Q. 1'Then was the last time you were out there Z 
A. About a week ago. 
Q. The next street west of Northumberland is Brook Ave-
nue, is .it not? 
A. "\Vest of iU Yes, it is Brook Road. . 
(~. That is a double drive street, where the street cars used 
to -be in the middle, is that right? 
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A. Yes, sir .. 
Q. Does Sherwood go over Brook Road, do you know? 
A. Yes,. sir. , 
Q. That is p1·etty rough ground there where the street cars 
used to run, is it noU · 
A.. No, not particularly. 
Q. A.re you familiar with than 
A. Yes, sir. 
Q. Where had you left Mrs. Barksdale? 
A.. At Mrs. Smith's. 
Q. Wheref _ 
page 32 ~ A. At 2531 Northumberland. 
Q. How far is 2531 Northumberland from Sher-
wood Avenue?· . 
A. A.bout three squares. 
Q. So, after you crossed Sherwood you had three blocks 
to go to pick up Mrs. Barksdale 1 
A. Yes, sir. 
Q. "\Vhat time did you leave Mrs. Barksdale at M1·s. 
Smith's? 
A. About 3 :15. 
Q. And, yon were to come right straig·ht back for her f 
A. Yes, sir. 
Q. And you went np to the 3800 block of Seminarv f 
A. Yes, sir. " 
Q. Is that on the other side of the college? 
A. Yes, sir. 
Q. Is that up in the new part of Ginter Park, a g-ood ways 
from the college, or close by Y 
A. It is two squares on the otber side. 
Q. And, you also had to go to Dr. Hill's about the bowl of 
jelly, .or the jelly bowl? 
A. Yes, sir. . 
Q. What had you to do up at Mrs. Westerhold's? 
A. I did not have to do anything but go and take the cans. 
there and come right away. 
Q. Where is Dr. Hill's house? 
· A. He is on Hawthorne Avenue. 
page 33 ~ Q. That is on the other side of Chamberlayne 
Avenue¥ 
A. Yes, sir. . 
Q. You lmd quite a number of errands. Where is Dr. Hill's 
house? . 
· A. 2928 Hawthorne Avenue. 
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Q. Then you had to go to 3800· Seminary, at Mrs. Wester-
hold's f 
A. Yes, sir. 
Q. Then to go back and get Mrs. Barksdale i 
A. Yes, sir. 
Q. Was Mrs. Barksdale paying a visit¥ 
A. Yes, she was in a little hurry. 
Q. •She is a little impatient, is she not? 
A. No, sir. 
Q. You were on your way to go back to pick her up? 
A. Yes, sir. 
Q. And you were running about twenty or twenty-five miles 
an hour? 
A. Yes, sir. 
Q. You say there is shrubbery on that corner? 
A. Yes, sir. 
Q. And, is that why you did not see the cab¥ 
A. No; the cab was so far up the street the shrubbery did 
not interfere with my seeing it. 
·Q. You were running about twenty or twenty-five miles an 
hour! 
A. Yes, sir. . 
page 34 ~ Q. And you did not see the trees until you g·ot in 
the street? 
A. No, sir. 
Q. Did you look before you got up there 7 
A. Looked both ways. 
Q. So, you proceeded across the street? 
A. Yes, sir. 
Q. How wide is that street-about 25 or 30 feet wide Y 
A. Yes; sir. 
Q. Sort of narrow street "I 
A. Yes, sir. 
Q. They are al~o banked streets-by that I mean crowned 
upY 
A. Yes, sir. 
Q. Your car is about how long¥ 
A. 6 feet long. 
Q. How long are you! , 
A. I am 5 feet long. 
Q. The car is one foot long-er than you? 
A. It is about 144-inch wheel base. 
Q. It hangs out right much, fore and aft, don't it V 
A. Yes, sir. 
Q. It is a right long car, is it noU 
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A. Yes, sir. 
Q. You say you were already in the intersection and you saw 
the car 50 feet away, and you were running twenty 
page 35 ~ or twenty-five miles an hour, and before you could 
get through the street you were hiU 
A. Yes, sir. 
Q. Could you tell me about how long over all the car is 1 
A. Could I ask someone f 
By Mr. Sands: It is about 20 feet from bumper to bumper. 
Q. Does that agree with what you say°l 
A. Yes, sir. 
Q .. You said about 6 feet long. You don't. m~Rn long, do 
you¥ 
A. Yes, sir. 
Q. The car was already in the intersection when you saw 
the cab fifty feet back-that is what you said? 
By Mr. Sands: I object. 
By the Court: Objection overruled. 
A. The car was nearly in the intersection; not rig·ht in it. 
Q. So, you did not get in the intersection when you saw the 
cab 50 feet back! Did you not testify you were in the inter-
section, or almost in it when you saw the cah t? 
-A. Yes, sir. 
Q. That would put your bumper right at the front of the 
intersection Y 
A. Yes, sir. 
Q. By the time you g·ot in the intersection-you say you had 
not gotten all the way across-the cab struck you? 
page 36 ~ A. When it struck me the rear was middle way 
of the intersection. 
Q. ·what was your speed then 1 
A. The same. I could not pick up any with a heavy car as 
that. I tried, but could not. 
Q. You tried. Wlrnt did you do that for? 
A. I tried to avoid the accident. · 
Q. You mean to say, when you got there you realized that 
an accident would happen unless you picked up speed? 
A. No, I did not realize that. 
Q. Whv did you pick up speed f 
A. After I seen him coming- info me I could not get away. 
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Q. You stepped off this 50 feet. with l\Ir. Wiltshire to the 
treef 
A. Yes1 sir. Q. That is where you thought the cab was when you picked 
up speed to get away) is it? 
· By Mr. Sands~ I object. 
By the Court~ Objection overruled. 
By Mr. Sands~ If your Honor please, my objection to that 
question is, Mr. Bowles had just previously asked him a ques-
tion as to the subject of his picking· up speed and the witness 
had testified he did not pick up speed at that intersection, but 
wheu he realized the man was coming down on him 
page 37} he could not get away. I submit, under those cir-
cumstances, it is not a fair question and would 
tend to confuse the witness. 
By the Court~ I don't think the question is so delicately 
framed, but I will allow the question. 
By the Court: 
Q. Robert, listen to the question and see if you know ,vhat. 
it means. If you don't know what it means you don't have 
to try to answer it. 
(Stenographer reads question : ) 
Q. That is where you thought the cab was when you picked · 
11p speed to get away, is iU 
.A.. No, I did not say that. 
BY Mr. Bowles: 
· Q. Robert, you claim you were right at this intersection 
when you saw this c.ab? 
A. Yes, sir. 
Q. And that is approximately where you saw this eab and 
you stepped it off with Mr. ,viltshire? 
A. Yes, sir. 
Q. In your direct examination you said you thought you 
had plenty of chance to g·et across a.ncl tried to make it across, 
A. Yes, sir. 
Q. Yon put on speed to try to get across, did yon 
page 38 ~ not 'f • 
A. I put on speed after I saw he was gomg to 
get me. 
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Q. After you. went the length of your car, he· hit you, did he 
not! · 
A. Yes, sir. 
Q. Whereabouts in the length of your car did you decide· he 
might hit you and you put on speed? 
A. In the center of the intersection. 
Q. That is where he hit you, is it not 1 
A. Yes, sir. 
Q. Yon did not put on speed until you got to the center of 
the intersection? 
A. I put on speed when I saw he would hit me. 
-Q. All that happened righ.t quick! 
A. Yes, sir. 
Q. How fast did you say that cab was going? 
A .. From the looks of it, it looked like it was going f ort.V 
or fifty miles an hour. 
Q. Robert, did you see actually where these two cars came 
together? 
A. After it happened. 
Q. So, yon don't know anything about where the cars hit, 
except from looking· at the automobiles afterwards; is that 
correct, or not? 
A. What do you mean 1 
Q. Did you, while the two cars were hitting· one 
page 39 ~ another, did you see what part of each one wa::t 
touching the other one first t 
A. I know the cab struck me. 
Q. I know you think that, but did you see what part of the 
cab hit what part of your automobile f 
A. Y~s, sir. 
Q. Did you fia1.1re that out afterwards from wl1at you ~a.\\" 
on the automobiles Y · · 
A. Yes, sir. 
Q. So, you did not see what happened when it happened ·y 
A. No, sir. . 
Q. So, you saw it afterwards, is that right; because you 
were sitting- on the left and the accident happened on tl1e right, 
is that right Y 
A: Yes, sir. 
Q. You said you put on some speed to try to get away from 
the cab. Diel you turn your car any? 
A. No, sir. 
Q. You did not swerve your car at nlH 
A. So close. 
Q. Did your car start to move to the left any at all? 
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A. No, sir. 
Q. You don't think so 1 
A. No, sir. 
Q. I want to be sure I understand what you mean 
page 40 ~ by that, Robert. You mean to say you did not have 
a chance to get your ear the least little bit to the 
left1 
A. No, sir; I did not have any chance. 
Q. Not to pull it to the left any at all? 
A. No, sir. · 
· Q. Were you running on your right-hand side of the street, 
or in the middle f · 
A. I was on the rig·ht-hand. · 
Q. Then, your car was running on au angle, sort of dipping 
to the leftf 
A. I was running straight. 
Q. The street is crowned with a high crown. Were you all 
the way on the right-hand side, or up in the middle of the 
crown? Was your car on the right-hand dip of the street, 
or up on the top of the road? 
A. No; it was on the right-hand side of the street. 
Q. Then, you were running with your car canting just. a 
little bit to the right, were you not! 
A. Just a little. 
Q. Are you sure you were not in the center of the street! 
A. No, I was not in the center. 
Q. Are you sure you were not on the left-hand side? 
A. Yes, sir, I am sure. 
Q. Did you look at the ground after this accident f 
A. Yes, sir. 
Q. You say you left no skid mark Y 
page 41 ~ A. No, sir. 
Q. You aid not Jeave any skid mark at all? 
A. No, sir . 
. Q. The cab did 1 
A. Yes, sir. 
Q. You saw them? 
A. Yes, sir, I seen them. 
Q. Your car hit the left back whe~l on the curbing, right 
on the corner to your left, as you ,Jrnrc going on, and turned 
over on that, did it not? 
A. When the car slued around it knocked against the cµrb-
ing. Q. Your car did not turn over when the two vehicles came 
together? 
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A. No, sir. 
Q. Your car turned over when the left-hand wheel hit the 
curbing, did it not f 
A. Yes, sir. 
Q. Then it turned over and rolled up the street like a bar-
rel, did it not f 
A. Yes, sir. 
Q. "'\Vith the sides turning· over from side to side? 
A. Yes, sir. 
Q. You say the rear was up on the sidewalk? 
A. Yes, sir. 
Q. That sidewalk is a concrete walk and the grass 
page 42 ~ plot and curbing?. 
A. Yes, sir. 
Q. You say your car hit a tree 1 
A. Yes, sir. 
Q. What kind of tree was it? 
A. I don't know. 
Q. Did you look at the tree1 
A. Yes, sir. 
Q. You don't know what kind of tree it was? 
A. No, sir. 
Q. It knocked the tree down t 
A. Yes, sir. 
Q. Then it ran over the tree and the tree branches were 
sticking out from the car 1 
A. Yes, sir~ 
Q. You say this mark (indicating on diagram) is where the 
impact took place? 
A. Yes, sir. 
Q. The center of this car was right over this curb as it went 
around, was it noU 
A. Yes, sir. 
Q. And the center part of it was rolling on the curbing, 
was it not? . 
A. Yes, sir; over in the street and over on the sidewalk. 
Q. And that put the center of it turning over on tlie curb-
ing·? 
page 43 ~ A. Yes; sir. . 
Q. Do you know where Mrs. Barksdale was go-
ing after you got back to take her? 
A. She was g·oing to pick up her son at the Country Club. 
Q. At the Country Club? 
A. Yes, sir. 
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Q. That is quite a considerable ·ways from where you were 
then! 
A. Yes, sir .. 
Q. Where does she live? 
A. At Monroe Terrace .. 
Q. Now, Robert, Mrs .. Barksdale did not have this ear re-
paired, did she 1 
A .. No, sir. 
Q. She has got it out in the garage now f 
A. Yes, sir. 
Q . .She g-ot a Cadillac immediately after that, did she not! 
A. Yes, sir. 
Q. · She had anotlier Packard at that time, did she not? 
A. lier son had a Packard. 
By the Court: Gentlemen, what has that to do with iU 
By Mr. Bowles : ·with reference to a picture which I intend 
to introduce here. 
By Mr . .Sands: How does that bear on the case f 
By Mr. Bowles: It just happens the other Packard is in the 
picture. 
(The witness stood aside.) 
page 44} T. H. WHrfEROUSE, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. ·wntshire: 
·Q. You are Mr. T. H. Whitehouse? 
A. Yes, sir. 
Q. What is your occupation? 
A. Service Manager for Jones :Motor Company. 
Q. How long have you bee11 that? 
A. Since 1922. • 
Q. "'\,Vhat are your duties there? 
A. To direct and control the service ang·le of the Company~ 
work the men and sec that the cars are properly rcpaited Rnd 
take care of the customers. 
Q. Is it one of your duties to make estimates on 1~epairs 
to cars? 
A. Yes, sir. 
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Q. How long have you had that dutyt 
A. Nine years. · 
Q. Did you make an estimate to repair this model 1938 
Packard car owned bv Mrs. Barksdale t 
A. Yes, sir. ., 
. Q. I hand you a paper which purports to be an estimate, on 
the heading of the Jones .Motor Car Company; who 
page 45 ~ made that estimate! 
nographer. 
A. I did; I made it up; it was typed by my ste-
Q. That is your estimate of the damages t 
A. Yes, sir. 
Q. The. cost of repairing 6l 
· .A. Yes, sir .. 
{Note: ~he paper is filed, marked "Ex. T. H. W. No. l".) 
Q. :M:r. ·whitehouse, please tell the jury the various items 
which you have estimated should be repaired in that automo-
bile-read the estimate f 
A. Item No. 1, install a new frame assembly; Item No. 2, 
install new differential assembly; third, install two axle 
shafts; install two brake drums and support plates; install 
front bumper rail; install radiator spring, grill, shell; install 
right headlig·ht lamp assembly; install left tail lamp lens 
and rim; install rea.r door glass; install rear quarter glass; 
install spindle support and knuckle and pin; disassemble clutch 
and transmission and inspect for breakage; install right 
front and right rear doors (plain); install two wheels and 
trim rings; true up two wheels ; install left front hub and hub 
cap; repair hood, using necessary new materials; install two 
rwming; boards complete and two brackets; install left rear 
fender and right rear; install right front fender: 
page 46 ~ install two front support arms; install four new 
louvres and trim mouldings; tighten car complete 
and adjust steering; install gas tank; install one tire; install 
muffler; install two rear springs; install two drip mouldings ; . 
install dome light; install cigar lighter tip; set caster and 
camber and alig11 front end; repair body, install necessary 
woodwork; refinish car complete. 
. Q. Of those items, how much do you estimate the materials 
would cost¥ 
A. $980.15. . 
Q. And the labor necessary to do that work 1 
A.. $626.50. 
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Q. ·what does that make as a total·¥ 
A. $1,606.65. 
Q. If all that work be done what would be the condition of 
the cart · · 
A. The car would be back in its original condition, as near 
as possible. 
Q. There are certain items here that I want to ask you 
about more in detail. "\Vha t do you mean by '' original con-
dition, a~ near as may be possible"? Can you take that car, 
by doing those repairs and work on it, and make it as good as 
it was? 
A. I don't thi~k it is possible to repair and make any au-
tomobile that was wrecked as bad as that car was 
page 47 ~ in the accident and put it back in a condition as 
near like the manufacturer had it when it was 
new. 
Q. In your estimate, Mr. Whitehouse, you have ''install new 
frame assembly, $160.; la:bor, $160.' '1 
· A. That is right. 
Q. Can the frame of that automobile be straightened prop-
erly? 
· A. No, it cannot be straightened and brought back to the 
true line it had before it was hit. It was twisted and dis-
torted. 
Q. Where was it twisted? 
A. It was struck on the right; the frame bent on the right 
side. Naturally, when it bent on the rig·ht side, it bent in 
this tail and bumper, the right front and right rear; in so 
doing the cro~s member that goes from the right side of the 
frame to the left side of the frame w·ould naturallv be dis-
torted by that pull. ., 
Q. How much was the frame bent int 
A. I did not measure it; I looked at it; I knew it was bent. 
Q. O&n you give an estimate f 
A. I don't like to guess. I would not swear to how far the 
dimensions were. 
Q. You mean the chassis was bent 1 
A. Yes, sir. 
page 48 ~ Q. ·what is thickness of the frame! · 
A. Not being familiar with that type of frame, 
! would not like to say. 
Q. Can you tell from this photograph which I lmnd you, 
marked "Plaintiff's Ex. l ", where the frame was bent with 
reference to that photograph? 
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By Mr. Bowles: If your Honor please, I am not :mre that 
that is a correct question in that connection. The witness who 
has described the accident, he only knows where the accident 
took place, from having seen th<:> can.~ afterward~. This §.?:en-
tleman saw the car, itself, and now is asked to tell where the 
blow came. 
Bv the Court: He did not ask where the blow came. The 
witness can look at this picture in connection with his memorv 
of having looked at the frame and refresh his memory by 
the picture and see if he can tell where the frame was bent. 
He can g-ive as minute a description of tbe car when it came 
to him a-s he can. 
By Mr. Bowles: I note an exception. 
Q. ·with reference to that car, what portion of the framo 
was bent? 
A. It was bent on this side rail here. This is a steel ru11-
ning board and is held secure through the frame 
page 49 ~ by a steel bracket. .The running· board is bolted 
to it. ·when this steel bolt was mashed it carried 
the frame with it. 
Q. There are recoo·uized means for strai0 ·htenh10· frames 0 b ~ . , 
are there not ·1 
A. Yes, sir. 
Q. If you use such a means as that to straighten this frame 
wlmt would you say about the result? 
A. Well, l
0
have been taught in school that any frame bent 
beyond the front members, if distorted or twisted, to replace 
them. If bent in front of the front members they can be 
straig·htened. If they are bent over the assembly, where the 
alignment don't make much difference, you can straig;hten 
them; but if bent in connection with the alignment of the au-
tomobile, my factory that I have worked for tells us not to 
straighten it. 
Q. ,vbat factory is that f 
A. Cadillac and Oldsmobile ,v orks. . 
Q. You have an item, "install new differential assembly, 
$75 for material and $30 for labor''. That is the second item 
theref 
A. That is right. 
-Q. Can that rear assembly be straightened without putti11g· 
a new one in! 
A. I don't. think that could eYer be brought trne so the 
housing would make the car track straight. Yon 
pag·e 50 ~ will continually have trouble with your axle bear-
ing or pinion bearing· from lack of alignment. 
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Q. You have, also., item No. 13, "install right front and 
right rear doors., $175 for material, for labor $20". Now, 
the same question arises, can those two doors be properly 
straightened without installing new doors 1 
A. No, they cannot. 
Q. Why? 
A. The gauge of that metal is so thin that when a door is 
distorted and mashed the way that door is, if you ever tried 
to straighten it you would have waves in it that could be dis-
tinguished by anybody that got off and looked at it at right 
angles. 
Q. Does that apply to both doors, the front and the rear? 
A. Yes, sir. 
Q. The last item, '' refinish car compfete $125 ''., what does 
that include? ·· 
A. That represents, after the car is :finished from a me· 
~hanical standpoint that you take the necessary paint, I mean 
that is left on the automobile and, of course, burn it down to 
the surface, so that _you can apply the rest of the paint on 
the automobile so it will match when you are through. You 
would have to repaint the autpmobile all over, because a spot 
job on that car would not be the right thing to do; the car is 
too nice an automobile. , 
page 51 ~ Q. So, you would have to repaint the car all 
over! 
A. Yes, I would. 
Q. How much would that cost, the material 1 
A. $25.· 
Q. How long would it take a man 1 
A. Twentv-three davs. 
Q. How niany coats., on that job'? 
1\.. Twenty-three coats. 
Q. I believe you also have ''install new g-as tank $23.30". 
Can that gas tank be straighetnecl out so it would be satis-
factorv i 
A. N ~; if you take a gas tank, the construction of a gas 
tank is it is a mass of flat metal worked on a machine and 
then flattened together. If you attempt. to repair it you will 
always have trouble with leaks, or the gauge will never he like 
it was. Q. I call your attention to ''Plaintiff's Ex. No. 2,, and you 
will find on the front of that car, on the rig·bt front fender 
and the right front headlight and the top of the radiator 
seems to be nl°ashed in, did you examine the front of that 
cad 
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A. Yes, sir. 
l 
- ! 
Q. From your experience in judging damages to automo-
biles, could yo.u _tell whether the same thing that caused the 
fender to be damaged caused the headlight and the 
page 52 ~ top of ~he radiator to be mashed in, or nott 
· By l\fr. Bowles: I object to that question .. 
By the Court : Objection sustained. 
By Mr. Wiltshire: I note an exception. 
CROSS ~~AMINATION. 
By 1Vf1·. Bowles : 
Q~ Mr. Whitehouse,. you have on your estimate an item, 
'' install front bumper rail'', what was wrong with that¥ 
A. Scratched, the enamel-not enamel, but the nickel plate 
on the bumper was scratched and it caused it to rust .. 
Q. Is that on the front or the side t 
A. The front. 
Q. The front of the front bumper was scratchedf 
A. No, the front bumper rail; in other words, the front 
bumper, which is nickel plate or chrome, had scratches on it. 
Q. Was it bent! 
A. I don't think so. 
Q. You install a new rail for $34.50 because it was scratched f 
A. Yes, sir. 
Q. I notice you have an item on here, '' install cigar lighter 
tip". ,vhat happened to that? 
A. It was missing·; not there. In other words, whether 
knocked out or lost, I don't know. It was not with the auto-
mobile. 
Q. It sticks in .fairly tight, don't iU 
·page 53 ~ A.. No, I have seen them. fall out running over 
cobblestone. 
Q. It says "install. one tire". ·what tire was that¥ 
A. I cannot say. I looked on the estimate and don't se~ 
it. I should have said "install right front or rig·ht rear". 
Q. Or left? 
A. I think it was the left rear. 
Q. Have you any recollection of it? 
A. No. Do you want me to tell you the reason I think- , 
Q. No. I just want you to tell what you know. Have yon 
any recollection of which tire it was from having seen iU 
A. No, I don't. · 
Q. Is it not customary on these things to say which one f 
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A .. No, sir. 
Q. You did not put it dowu 1 
A. No, sir. . 
Q. You say "install two running boards complete" ·2 
A. That is right. 
Q. The left-hand running board was so badly damaged it· 
had to be renewed 1 . . 
A. Yes; I make these estimates as if I were having it made 
for i:µy car. · 
Q. I say you would have to put a new one inf 
A. Yes, sir. 
pag·e 54 } Q. That was damaged f 
A. Yes, sir. 
Q. You would put a new running board on the right side 
of the car and also on the left side of the car1 
A.· Yes, sir. 
Q. So, both running boards were so badly damaged new 
ones would have to be put in? · 
A. Yes, sir. _ 
Q. It says ''install two wheels and trim rings", which onest 
A. I am sorry, I did not put that down. 
Q. It says, "true up two wheels", which ones 7 
A. I could not say. 
Q. Have you any recollection f 
A. Yes, I think the two front ones. . 
Q. And you would put two brand new ones in the oack Y 
A. I think so; that is my recollection. 
Q. I am not asking you these questions with respect to auy-
thing other than, seeing the car, making an examinat.ion and · 
what you remember about the car¥ 
A. I understand that. 
Q. What was wrong with the gas tank¥ 
A. Bent. 
Q. Bent? 
A. Yes, sir. 
Q. How? · 
A. To tell the truth, I did not know I was to b~ 
page 55 ~ a witness and I did not go into into it deep enough 
to testify a bout it. 
· Q. Whv did you make an estimate t 
A. We~were asked to make an estimate, or sell a new car, 
and we solci her a new Cadillac. 
Q. That was your idea 1 
A. Either one. 
Q. You did not make the repairR 1 
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A. No, sir. 
Q. This was a Packard car that was damagwl 1 
A. Yes, sir. 
Q. You sold her a Cadillac'? 
A. Yes, sir. · 
Q. You say it would have cost $1,606.65, according to the 
way you figured, to repair it? 
A. Yes, sir. · 
Q. But you sold her a new one t 
A. Yes, sir. 
Q. Did you inspect this carf 
A. Yes, I inspected it when I made tbis estimate. 
Q. Was there any indication that the transmission or clutch 
assembly might have broken J 
A. Yes, sir. 
Q. What was the indication 1 
A. From the looks of the rear axle assemblv 
page 56 ~ and the drive shaft lining it gave me all the indi~ 
cation in the world. 
Q. Did it indicate it was cracked? 
A. No, I could not tell; the car could not be driven 
Q. Could you turn the motor over? 
A. I never tried to turn it over. You could not tell if the 
transmission was broken if the car was setting on the floor 
and not running. 
Q. You have au item, "Install two axle shafts''. That is 
bound to be the rear, is it not f 
A. Yes, sir. 
Q. You have item ''install new differential assembly'~; that 
is cast metal, is it not? 
A. No, sir. 
Q. The assembly is not'? 
A. No, it is steel. 
Q. We have all kinds of steel, cast steel, pressed steel, sheet 
steel; what kind was thaO 
A. Regular piece of pressed steel. The engineering name 
for it I -could not give you. 
Q. Is that something· that would bend? 
A. Yes, sir. 
Q. You spoke of the doors. You had to put new doors in 
because the metal was so thin that you could not keep it from 
being wavy.Y 
A. Yes, sir. 
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A. Yes, sir .. 
Q. You did straighten the top f 
A. No, I have not. 
Q. But you estimated for it 1 
A. Yes, sir. 
Q. You would have charg·ed how much for thaU 
. A. '' Repair body and install necessary woodwork'' I would 
say $20 worth of woodwork. I would say cost $200 to repair 
the body. 
Q. So, you think you could straighten it in a way to be sat-
isfactory on the same thickness as the door? 
A. You have contour on the bodv. You have not on the 
doors. The contour of the body, y"ou can shape that down, 
sand it and fill it so you would not have waves in the body 
that you would have in the doors. 
Q. ·That is a satisfactory repair, is itf 
A. Absolutely. 
Q. You can also buy door panels, can you not t 
A. Yes, sir. 
Q. How much do they cos~ do you know 1 
A. On that car, would say a door panel, that is, to buy tlie 
door panel, would run about $9 or approximately $10. 
Q. And the whole cost of doors, two of them, $200 ¥ 
A. You would have some labor in there. 
page 58 }- Q. $20 to put a door in. How much to put a 
panel inf , 
A. It would cost about $10 for the door panel; it would 
cost about $18 to put the door panel in. To put the door panel 
in about $28 would be right. 
Q. So, you could have put panels on this car for $28 in-
stead of new doors at $200? 
A. I don't think so. The frame work on these doors was 
damaged, especially the rig-ht front one. 
Q. The reason you gave in your direct examination for buy-
ing a new door was the metal was so thin ·t 
A. You did not ask me that question. I did not go into de-
tails on it. 
Q. The difference in cost would have been between $28 and 
$200? 
A. You have the figures. 
Q. $175 plus $20 fig·ures up $200. That would give your 
estimate? 
A. Ask that over again? 
Q. I say, had you put in a door panel instead of a new 
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door that would have me.t the. objection you gave on direct 
examination about the thinness of the metal. 
A. The first question I was asked was on account of the 
gauge of the metal being so thin. 
Q. You can answer the question. A new doo1· panel would 
, have met that objection, namely, the thinness of 
page 591 ~ the metal, and would have satisfied the objection. 
you raised in your first answer 1 · 
A. Yes, sir. 
Q. The di:ff erence would haye made $200? 
A. No. $195, approximately $30 from that. 
Q. The only two fenders you had to ins ta I on the car as I 
get it from this estimate are the left rear fender and the 
right front fender¥ 
A. I think that is 1·ight. 
Q~ Just for the purposes of the record, Mr. Whitehouse, 
the muffler is annexed to the car, is it not t · 
A.. Yes, sir. 
Q. Is the muffler particularly exposed f 
A. Yes and no. You want me to explain how that hap-
pened? 
Q. No, because you were not there. Is.it up underneath the 
ca1· or exposed? 
A- It is exposed to any element that may be under the car; 
there is nothin~ on the outside or the top that can get to it. 
As far as · the oottom, anything on the ground could hit it. 
RE-DIRECT EXAMINATION. 
By Mr. Wiltshire: 
Q. What was the physic.al appearance of the muffler when 
you saw it? . 
.A.. The m11ffler was bent and looked as if it had been split 
off. 
page 60 ~ Q. The right front door, what was the physical 
appearance of that Y 
.A. Just crushed in. 
Q. Where wa$ the muffler with reference to that bumper f 
.A.. Down underneath the body. 
Q. Where does the muffler run? 
A. The muffler runs parallel with the right-hand side of 
the frame, under the car. You can just vision this muffler 
being behind all this stuff. 
Q. What do you mean by stuff! 
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A. Running board, frame and al1 the outside of the car 
on this side (indicating). 
Bv Mr. Bowles: 
.. Q. Would it be about level with the running board f 
A. Just about level with the running board; maybe a little 
higher than the ru~ning board. · . 
By Mr. Wiltshire : 
Q. What portion of the muffler was bent¥ 
A. I would not like to say. I made this estimate over a 
year ago. I saw it was damaged; and that was all there was 
~a . 
Q. You examined the right front door, did you not t 
A. Yes, but I don't remember whether a hole in it or not. 
Q. Was the door mashed in? 
A. Yes, the door was mashed in. 
page 61 ~ Q. The right running board, how was that 
mashed! 
A. That was mashed in, front and back. 
Q. You testified that your estimate called for a new right 
front door and a new rig·ht rear door; then Mr. Bowles asked 
you about putting in a new panel. vVould putting in a new 
. panel in those two doors make, in your opinion, a satisfactory 
job? 
A. No, not on that particular car. 
Q. Why? 
A. Because, you take a. car that sells for approximately 
$3,000 (I am putting it at that figure, because I know it is 
around that)-a car that had been driven only 7,454 miles, 
it is not the rig·ht thing, not the right procedure to patch up 
a piece of merc.handise as valuable as that; in other words, 
that should be put back like it was. 
Q. Putting in a new panel in either one of those doors 
would not, in your opinion, be putting it back like it was? 
A. No, it would not make the job perfect. 
RE-CROSS EXAMINATION. 
' By Mr. Bowles: 
·Q. I forgot to ask you one question, Mr. Whitehouse. These 
materials you have totaled at $980.15 f Is that the list price i 
A. Yes, sir. 
Q. No discount taken off of that 1 
page 62 ~ A. No, not unless handled hy an insurance com-
pany~ 
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. Q. I was _not speaking about that. I was talking about youi· 
company discount? 
A. 1This would be the list price to a customer. 
Q. That would be the same· price as if I walked up the 
Packard people and wanted a new frame, I would get one for 
$160? 
A. Those arc the prices they gaye us. ·when we got this 
list of materials ,ve called the Packard Company and got 
their price on them. That is the price they gave my stock 
man. 
Q. Whom did you call? 
A. I don't call anybody. I cannot do all that work. 1 go 
ahead and make the estimate. I called them off to my stock 
man and he called Mooers :Motor Car Company. 
Q. That is the price that the Mooers Motor Car Company 
sells those articles for? 
A. Yes, at that time. Of course, prices chang·e. 
By Juror: 
Q. What w·ould be the salable value of that car if you re-
paired it; not according to your desire, but just to make it 
salable? 
A. I am not in a position to give that estimate, because I am . 
a servjce man, not a car appraiser. 
Q. You can approximate iU 
A. I don't like to make that estimate. 
(The witness stood aside.) 
page 63 ~ E. l\L GODDARD, 
a witness introduced on behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAl\HNATION. 
By Mr. ·wiltshire: 
Q. You are l\fr. E. M. Goddard? 
A. Yes, sir. 
Q. ·what is your occupation? 
A. Service manager of J\fooers Motor Car Company. 
Q. How long have you been in that position? 
A. Four yea rs. . 
Q. What was your occupation prior to that time? 
A. I was service manager for Lincoln. 
Q. How Ioug were you a service mmrngcr for Lincoln "1 
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· A. Fourteen years. . 
Q. Do your duties as service manager include that of mak-
ing estimates on the repair of cars t 
.A. Yes, sir. 
Q. Did you give au estimate of the cost of repairing· a Pack-
ard automobile owned by Mrs. Marv D. Barksdalet . 
.Ji.. Yes, sir. w 
Q. I hand you this supposed to he an estimate of Mrs. 
Barksdale 's car,. dated October 15, 1938, on the heading of 
Mooer 's Motor Car Company, Incorporated, and ask you, 
did you make that estimate 1 
page 64} A. Yes, sir. 
Q. Please read that estimate to the jury, giving 
the various items? 
A. It is renew as follows : '' Rear assembly complete; two 
rear axles; two rear drums; two rear brake support plates; 
muffler; rig·ht a11d left running boards; two running board 
moulding·s; two running board brackets; .right headlig·ht com-
p]ete; radiator spring·; front bumper; radiator grill; radiator 
shell; right front fender; hood trim mouldings; right rear 
fender; four hood louvres; L. F. hub; four wheels; two wheel 
ring·s; new frame; new hood; one tire; two rear springs; re-
set caster and camber; one hub cap; one dome light; one cigar 
lighter tip; one switch key; gas tank; support arms, upper 
and inner; right front door; two drip mouldings; one knuckle; 
repair and refinish body; labor for installing parts listed 
above and towing· cat. 
Q. Wliat is the total amount of parts that you would put 
in that car according· to this estimate? 
A. $1,024.00. 
Q. And the total estimated amount of labor ·was what? 
A. $709. 
Q. Towing was what? 
A. $9.00. 
Q. TVlwn did vou tow it? · 
1)ag·e 65 ~ A. ·we towed.it from the point of the accident to 
our place. 
Q. So, the total amount of this estimate is 110w much j 
A. $1,733.05. 
0. If all that work was done on tl10 car would that put this 
m1tomobile in the condition it was immediately preceding 
this aeciclenU 
A. No, I don't think so. 
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Q. In what way would it not be the same it was. 
.1 
A. I think it would ,be impossible for us to assemble a car 
as good as a. factory does. We are not equipped to do it. 
Q. There ~ne certain items in your estimate I would like 
to go into in more detail. I find the first item is '' rear as-
sembly complete, $75, labor $25.'' Can that rear assembly 
be straig·htene.d so it would be satisfactory without install-
ing a new assembly! 
A. No. sir. 
Q. "\Vhy notf 
A. Because it is pressed steel and nobody that I know of 
has a machine that could straighten it. 
Q. You have there "new frame $160 for parts". Can the 
frame as damaged by this accident be straightened so as to 
be satisfactory? 
A. No, sir. 
_page 66 ~ Q. Why can it not; they can straighten frames, 
can they not Y 
A. It can be done, but not satisfactorily where this frame 
was bent. 
Q. How is this frame bent f 
A. The right side rail is bent in the center, pushed in. 
Q. The point on the automobile, just a.bout where was the 
frame bent in? 
.A. In the center of the front door. 
. Q. How far was it pushed inf . 
A. I don't know; I did not measure it. I have no idea, bnt 
it is pushed in. 
Q. It is pushed inf 
A. It is pushed in, but I don't know how much. 
Q. ·why can it not be straightened? . 
A. Because, due to no cross member, it was so pushed in 
it· cannot be straightened. · 
Q. What size is the frame; can you give the dimensions of 
the framef 
.A. I don't know exactly, but I would say the metal was 
probably 5/32 of an inch t.hick. 
Q. If tl1at frame were straightened out would the auto-
mobile be able to pe1·fonn a.s it did before the accident? 
A. No, I don't think it would ever be in proper· alignment. 
Q. This running board bas been bent, what is that made 
on 
A. Pressed steel. 
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Q. Can you give an estimate of the thickness of 
page 67 ~ ilia t steel ¥ -
A. I cannot say exactly. I would say approxi-
mately 1/8 inch thick; I never measured it. 
Q. You examined that running board, did you not? 
A. Yes, sir. (J. What is the condition of that running board now; could 
you say? 
A. Pushed in ; torn beyond further use. 
Q. You, in your estimate, provide for a new front door, 
$125? 
A. That is right. 
Q. Why did you not provide to straighten it, or put in a 
new panel in that door? 
.l\.. We do not list the panel in our parts. 
Q. You mean you cannot get a panel for a Packard car 7 
A. No, sir. 
Q. You cannot. buy a panel t 
A. No, sir. 
Q. So, it would be impossible to get a panel from the Pack-
ard people to put in this car; is that right Y 
A. Yes, sir. 
Q. Can you get panels for other cars Y 
A. We don't handle other makes. 
Q. Could this door be straightened satisfactorily! 
A. No, sir. . 
· Q. Because the woodwork in there was broken 
page 68 ~ and the metal part was bent and could not do it 
satisfactorily. 
Q. What was the condition of that door at· the time you 
examined it? 
A.. The metal was pushed in and stretched. 
Q. Was the metal broken in any place? 
A. Not a 11 the way th 1·ough. 
Q. Was it. cracked part the way through? 
A. No holes all the way through. 
Q. You also have. I believe, on your estimate. an item of 
n new l1ood $76.50; is that righU 
A. Yes, sir. 
Q. Wl1y did ~rou provide for a new hood rather than 
straig-hten that hood T 
.A .. I just think, faking its condition, you would not get it 
E:trnhrhtened properly. 
(~. Would it appear and look all right? 
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A. No, it would be wavy. 
Q. Why? 
A. It is such a large piece of metal and 110 support to hold 
it, nothing· to keep it flat; it would buckle. 
Q. vVould not the same idea apply to straightening the 
body; would that he wavy, too? ·what would be the differ-
ence between straightening the body and the hood? 
A. The body has more support. You can 
page 69 ~ straighten that up and finish it and it will be all 
rig-ht. 
Q. I believe you also provide for a new g·asoline tank. Why 
did you not provide for repairing the gasoline tanld 
A. The g·asoline tanks have seams in them and no way to 
straighten them out. 
Q. In your estimate did you propose to paint and refinish 
the entire body aftet these various straightenings, &c. were 
made? 
A. Yes, sir. 
Q. Can you give an estimate of the proper charg·e for re-
painting and finishing the body? 
A. In my estimate, I believe I have repairing· and finish-
ing the body would be to refinish the body alone $125. 
Q. What would be the material cost for painting and re-
fiuishing·? 
A. Approximately $20. 
Q. How manv coats did this have on iU 
A. I am not 'sure; I think twenty-one. 
Q. vVoulcl all those coat8 l1ave to be put on ag·ain to give 
thi8 the proper job? 
A. Yes, sir. 
Q. How long would it. take a proper operator to do that 
work? · 
A. About ten days. 
Note: The estimate was filed as "Ex. E. M. G. No. 1 ". 
page 70 ~ ·CROSS EXAMINATION. 
Bv l\fr. Bowles: 
Q. You put into this car a brancl new front door? 
A. vV c would lrnve if we had made the repairs. 
Q. You did uot find it necessary to put in a right rear 
door! · 
A. No. I don't belieYr. I listed one. 
Q. What. were yon ~ming to do ·with that, straighten it? 
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A. I think so. 
Q. Could you straighten it correctly f 
A. Yes, sir. 
Q. y;ou would have made a g·ood job of thatf 
A. Yes, sir. 
Q. So, it would not have been necessary to have two doors 
in the rear on that job 1 
A. No, sir. 
Q. Somebody equipped to do the work could have done a 
good job of straightening that front door, could they noU 
A. Yes, sir. 
Q. So, it is possible, in your judgment, that somebody 
e·quipped for it (you said you were not equipped for so do-
ing) could have straightened both doors up? 
A. I don't think anybody could have straightened up the 
right front door so that would be proper. 
Q. You, yourself, could have done the rig·ht rear 
page 71 } door all right without putting on a new one f 
A. Yes, sir. 
Q. Do you know what it would have cost to have straight-
ened that door-you have these things lumped together-
what would it have cost to straighten the rear door so it 
would be as g·ood as before t 
A. I would- say $8 to $10, without any painting·. 
Q. You have to paint the car all over, according to your 
estimate, don't youf 
A. Yes, sir. 
Q. So, you would not double up tm the paint on the door? 
A. That is right. 
Q. You estimate was $8 to $10 to straighten the right rear 
door? 
A. Yes, sir. 
Q. So, the cost would .be $117 less than putting in a new 
rip:ht hand rear door f 
A. I did not list it. I luwe $125 for the door. 
Q. What does tl1e rear door cosU 
A. I don't know. 
0. Is there anv mate1·ial difference in the cost of doors to 
m1 automobile? · 
A. Yes:;: tliere is a difference in size. 
Q. ·what would he the approximate difference in cost of a 
rig·ht front door and a right rear door 1 
pag·e 72 ~ A. $10, I think. This rear door js a long one. 
Q. Do you think you could make a long door 
easier than a square one? 
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A. Yes; I would say probably $10 difference. I have no 
idea. 
Q. Cut off another $10 and there would certainly be $100 
difference ·between the new door and what you want to fix 
the 1·ear door. The rear door would cost $100 or more and 
you could straighten the door for $8 or $10! 
.A.. Yes, sir. 
Q. Did your company :figure with Urs. Barksdale about 
selling her a new Packard Y 
A. I don't know. 
Q. That would not be in your departmentf 
A. No, sir. 
Q. You did not trade this car in Y 
A. No, sir. 
Q. Had you traded it in, it would not have cost you this 
amount to fix it, would it Y 
A .. I don't think we would have attempted to fix it. 
Q. If you had attempted to fix it, it would not have oost 
you this much, would it Y 
A. No, sir. 
Q. You do sell cars that have been repaired, do yon noU 
A. I have nothing to do with that. 
page 73 ~ Q. You would not say that your company never 
sells a repaired car, would you 1 
A. They sell repaired cars, yes. 
Q. You don't know whether the question was dicussed with 
Mrs. Barksdale as to buying a new Packar9- car in place of 
the one that was damaged, do you? 
A. I don't know whether that was discussed or not. 
Q. You have a cig·ar lighter tip $1.50. Is that the correct 
price, or is the correct priee on it twenty-five cents? Which 
is right? 
A. The price on it $1.50, according to our parts book. 
Q. These prices you have on your parts book, they are the 
listed retail prices f 
A. Yes, sir. 
0. No discount. taken off of this price, is there? 
~- No, sir. · 
Q. ·what was there about this hood that could not be 
stra.ightened-look at this picture? ~how the jury where the 
p]Ace is you could not straighten? 
A. Rfo·ht in -here on the rig·ht-hand side and here on the 
other side. 
Q. We don't have. any picture of the left-hand side. What 
. is the damage about the right-hand side? 
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A. The cowl, under the hood. 
Q. Can you tell me whether that hood is not 
page 7 4 ~ raised like you wanted to look at the engine f 
A. No, it is not. 
Q. What is tha.t line there 1 Can't you unhook that thing 
and set it up Y 
A. No; it is knocked out of line. 
Q. Right across there is where it is benU 
A. Yes, sir. 
Q. You find it necessary to repair both right and left run-
ning boards f 
A. Yes, sir. 
Q. Is not the muffler on the car the thing that has the 
least clearance ofl all? Is it not the thing you are most likely 
to hit when you go over a rock or something of that kind Y 
A. No, it is not. 
Q. What is the thing that has the least clearance t 
A. The crank case 011i the engine, or the differential. 
Q. I am talking about the middle of the car, the muffler 
is the lowest thing in the middle of the car, is it not f 
A. Your running board would set on the lowest point it) the 
. middle of the car. 
Q. The bottom of the muffler would be where? 
A. A little over the level of the running board. 
Q. How much¥ 
A. About two inches. 
page 75 ~ · Q. Would not the bottom of the exhaust pipe 
stick down below the level of the running board Y 
A. No, sir. 
Q. Was there any hole in this muffler, that you recall Y 
A. It has been about half a year ago and I don't recall. 
Q. What was wrong with the muffler? 
A. As well as I remember, the muffler was bent and pushed 
in. 
Q. Was it pulled loose T 
A. No. it has supports on t.he cross members; that sup-
ported it. 
Q. Was it the supports that were bent? 
A. The supports and the muffler, itself. 
Q. You say this muffler was bent? 
A. Yes, sir. 
Q. The muffler, as I understand it, does not set up right 
airninst the side of the frame Y 
A. Not right up ag·ainst it.. 
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Q. Yet you say this muffler was bent 1 
A. Some from the bottom, as well as I remember. 
HE-DIRECT EXAMINATION. 
By Mr. "\Viltshire: 
Q. Mr. Bowles asked you with regard to whether if the 
Mooers Motor Car Company had taken that car in the cost 
of repair would have been as much as you have 
page 76 ~ estimated here. You say the Mooers Motor Car 
Company would not have repaired the car. "Why 
would they not 1 
A. I don't think it would pay them to do it. 
Q. ·why wquld it not pay them 1 
A. Because it was damaged beyond repair. 
RE-CROSS EXAMINATION. 
Bv Mr. Bowles: 
~Q. In other words, the Mooers Motor Car Company's idea 
would have been she should better buy a new one; is. that 
right? 
A. Yes, sir. 
(The witness stood aside.) 
page 77 ~ D. A. POWERS, 
a witness introduced on behalf of the plaintiff, be-
ing; first. duly sworn, testified as follows: 
DIR,ECT EXAMINATION. 
By l\fr. Wiltshire: 
Q. Wh;;tt is your name and occupation? 
A. D. A. Powers, Jr. I am used car manager at the Mooers 
Motor Car Company. 
Q. How long· have you been manager of the used car de-
partment of the Mooers Motor Car Company? 
A. I have been manager here since 1936. 
Q. vVhere were you before that time? 
A. I was branch manager in Newport Nows, Virginia. 
Q. Does your occupation as manager of the used car de-
partment of Mooers Motor Oar Department require you to 
estimate the market value of used cars? 
A. Yes, sir. 
Q. Mooers l\f otor Car Company sells Paclm rds, don't it? 
A. Yes, sir, they sell Packards. 
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Q. They take the used Packards and resell them to the 
trade? 
A. We sell various types. 
· Q. The car of Mrs. Barksdale that was in this accident it 
has been testified was a Super De Luxe 1938 Packard f 
A. Yes, sir. 
Q. It has been testified that the car had been 
page 78} run a little over seven thousand miles and was in 
an accident. ·what was the market value of that 
<!ttr :as a used car just before the accidenU 
A. I would say approximately $2,500~ 
Q. How do you arrive at that fig·ure? 
A. ·well, I arrive at it in this way. They use cars o:f this 
type for demonstrators and a demonstrator is sold within 
the year's model and they usually sell them at. about $300 
discount; a car of that price approximately that. A car that 
haR been used and is sold as a used car don't usually bring 
r1uite as much as a demonstrator. Of course, it is very ra.re 
that you have tl, car of that price on sale as a used car, and 
I would say that it ,vould be at least $500, that you could not 
~·et in $500 of what you would for a new one. ' 
Q. So, you put $2,500, in your opinion, as the value of a 
used car of that type? 
A. Yes, sir. 
Q. What does the new car sell for? 
A. That car sells for $3,000. I saw the bill of sale on this 
particular car and it was $3,000. 
Q. Used ten months and lrnd approximately seven thou-
sand miles on t11e speedometer! 
A. Yes, sir. 
Q. Did you see the car after the accident took place? 
A . .Yes: I saw it, that night. 
pA~?;e 79 ~ Q. You heard the estimate of the gentlemen this 
morning as to the cost to. repair it? 
A. Yes, sir. 
Q. In your opinion, wlrnt was the car worth after the acci-
flenU 
A. As a matter of fact. I saw it that night. Mr. Lewis, 
n new car sa1esman. asked me what I would give for it, ap-
nl'Oximately. I told ]1im I tl10ugl1t it would salvage at maybe 
~:mo. Tn a case of that kind. a car dama~:ecl to that extent, 
I cl011 't usually repah' it, for the renson that I usually sell it. 
to the Ralva~·e people. 
Q. A car of that kind, in the estimates and opinions given 
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by Mr. Whitehouse and :M:r. Godda1·d this morning, and you 
had it in your shop to sell, would its market value be as much 
after repaired as it was immediately before the accident Y . 
A. I don't think so .. 
Q. Why notY 
A. It is almost impossible to repair a car that has been 
wrecked to that extent ·without it being noticeable in the metal 
that has been fractured and repaired. There are usually a 
lot of tell-tale marks about the car that a man detects that 
it has been wrecked. 
Q. Suppose it had been repaired after the acci-
page 80 ~ dent and you had it to sell in your used car depart-
ment and disclosed the fact to the customer, do 
yon think it would sell for as much as if the accident had not 
ta.ken place f 
A. I don't think so. As a matter of fact, I don't think your 
chances to sell it would be as good. Usually people are afraid 
of a car that has been wrecked to any extent and they will not 
pay as much for that as for a car that has not been wrecked. 
Bv the Court : 
· Q. What wol1ld you have put it on the market for as a fair 
price to sell it for in its repaired condition, repaired accord-
ing to what these two repair men bave said it would take to 
put it back in condition? What would you have listed it in 
your used c~tr sales for f 
A. It is mighty hard to say exactly what, but I would dis-
count it at least another $500. 
Q. Do you mean by that, $500 from the $2,500? Would you 
sav $2.000 would be what yon would list it at? 
A. That would be what I wpulcl ask for it under the con-
clitfons. 
CROSS EXAMINATION. 
Bv Mr. Bowles: 
.. Q. l\fr. Powers, depreciation of cars of this price by use 
1R much faster than Fords, Plymouths and Chevrolets, is it 
· not? 
page 81 ~ A. Yes, sir. 
. Q. A great deal more so Y 
A.· Yes, sir. 
Q. You take a car where tl1e company had g·otten out a new 
.model, another yenr 's model. is it your opinion that $500 de-
precfation would happen on t11~t car? 
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.A. In the experiences I have had experience with I would 
say that. 
Q. This car was approximately a year old when this acci-
dent occurred, was it noU 
.A. Yes, sir. 
Q. New models already announced and already . coming 
out¥ 
A. I don't recall whether they were for that year. 
Q. Wh~n do they r.ome out f 
A. No specific time, but usually they come out anywhere 
from August to October. 
Q. This accident occurred in September, 1938, about what 
per cent does a well-kept Ford, for example, depreciate dur-
ing the first year, when it goes over to the model past; or do 
you have any experience with Fords? 
A. Well, yes; we do trade in Fords. I would say they de-
preciate on an average of $175 to $200 the first year. · 
Q. $200 for the first year on an $800 car, approximately, 
is that rig~U 
A. I would not say definitely an $800 car. It depends en.: 
tirely on the condition and equipment and type car. 
Q. How it has been kept, &c. f 
page 82 ~ A. Yes, sir. 
Q. This ca.r, did you see it just before it was in 
this wreck? 
A. No, I did not., 
Q . .You don't know about the condition; you are just speak-
ing- about cars fn generaU 
A. No; my fig1.1res were based on the theory the car was in 
good condition. 
Q. You have not as many used car buyers for Packards as 
you have for Fords, Chevrolets and Plymouths, have you f 
A. No, sir. 
Q. Do you know whether or not Mrs. Barksdale discussed 
with the Mooers ·Motor Car Company the advisability of buy-
ing· a new Packard f 
A. No, I do not. 
0. You did not sell her one, did you? 
A. No ; I don't. think so. . 
Q. You say you would have depreciated this car another 
$500 as the result of it having· been in a wreck and repaired? 
A. Yes. if properly repaired. 
Q. Of course, it. would have been properly repaired in your 
place, would it not? 
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A. Yes, I think they would have repaired it as well as pos-
sible to do. 
page 83 ~ Q. ·when it was repaired in your place it would 
have been as good a job as possible for anybody 
to do in an automobile place f 
A. I think so, yes. 
Q. If you take practically everything brand new, on a new 
frame assembly, &c., and put it all together, what is there 
about it that would show and affect it as having been in a 
wreck? 
A. vVell, it is pretty hard to repair a body without leav-
ing little tell-tale marks in the metal and around the doors, 
usually the clearance around the doors and things like that. 
Q. Do I understand you, Mr. Powers, that a dent like that, 
for example, across the back of this, car, testified to be made 
by a tree-is that the kind of mark that would depreciate it 
so much? 
A. I think so. Of course, you can repair a fender more 
advantageously than you can certain parts of the body. 
Q. If it was repaired it that the kind of tell-tale mark you 
refer to? 
A. You can tell after it is done better. 
Q. If it has been done at. your place~ 
A. "\Ve do work there and do it as best we can; but a car 
as near a total wreck as that, I don't believe anybodv can 
repair it so you cannot tell. " 
page 84 ~ Q. Yon say it was a total wreck. N cw fenders, 
new door, new cigar lighter, and new everything, 
would you still say it would be depreciated that much on ac-
connt of the wreck? 
A. Yes, sir. 
Q. ·why? 
A. On aceount of it being- a wrecked car, to .begin with. 
Q. A new frame is a brand new frame, is it not? 
A. Yes, sir. 
Q. That is one o~ the arg-uments, I understand, that your 
svstem of repairing· advises for putting: in a new frame rather 
than straightening a frame, because it would be as good as 
new: then, why do you de11reciate this thing, if you put it in 
as good condition as at the factory? 
A. If you put a new body on I would not depreciate it to 
that extent. 
0. ·what would be there if you put in new doors, new frame 
anrl everythimt except that one there? 
A. It was dented on the right-band side. 
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Q. Could it have been dented on the left-hand sidet 
A. I think so. Some of the other fenders, possibly. A 
car that rolls over., naturally., is damaged to some extent all 
over. 
Q. Assume, Mr. Powers., that the mechanics who would re-
pair this car would assert, or guarantee, or what-
page 85 } ever it. might be, that is dented back in the back 
here could be fixed so nobody could ever tell the 
difference, so it would be as g·ood as new f 0 
A. I would not agi·ee with them. 
Q. Assume that this car had no damage on it, except what 
,vas repaired by new parts, would you still depreciate it¥ 
A. All apparent damaged parts were replaced 1 
Q. Yes, replaced? 
A~ Yes, I would still depreciate it. 
Q. How mucbf 
A. In proportion to the extent of the damage. If I had 
that car in my stock and the only place it received a lick was, 
say, on the rear end of the rear axle and it did not bend the 
frame, or just hit it at that one point, if the whole rear as-
sembly were replaced, I would say to tlrn prospective cus-
tomer, this car has had a lick and I had had the affected part 
renewed. 
Q. vV ould not my car be similar to that 1 
A. The body, the appearance of it, is the main advantage. 
Q. Your depreciation of $500 is based solely on appear-
ance? 
A. Not 011 appearance alone. You cannot repair a body 
ns good as new. 
Q. Your depreciation is based solely on that 
page 86 } portion of the body alone that lrns to be fixed! 
A. You can replace t11e parts apparently af-
fected •. yet, sometl1in~; may show up tlrnt, affects the texture 
of the metal; tlw metal l1as been twisted or distorted to the 
extent it may give a little te11-ta1e mnrk. 
0. This car cost $3,000 new, yon think after used ten months 
it would have broug·ht as much as $2,5001 
A. It. is a µ:amble; I say approximately $2,5tJu. 
Q. Yon don't pay as much for them when taking them in as 
wlwn selling· fl1em, do you f 
A. Sometimes l allow more wl1en faking them in than I 
ask when selling· them. 
Q. Mr. Powers, if you say that a hig·h-pricecl car depreciates 
more in the first year than a Ford, and you g·ave a deprecia-
tion of Ford of approximately 25 per cent, how is it you 
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don't depreciate this Packard more than 16-2/3 per cenU 
A. I am basing-that on my experience. 
Q. If a high-priced car depreciates more than a Ford and 
a Ford depreciates approximately 25 per cent in a year,. 
then this one would have to depreciate more than $500, would 
it noU _ · 
A. Not necessarily so. 
~y Juror: 
_ Q. ·what would be the possibility of damage to 
page 87 ~ the inside of the car after it received a blow like 
that, the eng'ine and other mechanical parts that 
you don't seet Vve have heard a; good deal about.the outside 
being damaged, it seems there mig·ht be some damage to the 
ringine! · 
A. Not necessarily. The chance would be very small that 
the motor wo11ld be damaged, unless in a collision or head-on 
acci{lent 
Q .. You would' not know that uutil the ca.r started to op-
era te again, would you¥ 
A. No, you would not. 
Q. Does it not sometimes occur that it does not run as well 
as it oug·ht to °l 
A .. Yes, sir. 
By Mr. Bowles: 
Q. In a properly equipped shop, by driving a motor of a 
car and testing· it you can tell whether the motor is dam-
aged, can you not 1 
A. Yes. you can. 
Q. T.ben, what. you told the juror is not entirely accurate, 
is it? When a. car is put out by a properly equipped shop, 
a proper mechanic, you can tell whether the motor is dam-
ag·ed, can you not f 
A. Yes, sir. 
Q. Y 011 would know then, before taking it out on the road, 
when you are about to release it to the customer, 
page 88 ~ whether the motor is all right Y 
A. Yes, sir. 
( The witness stood aside.) 
By Mr. Sands: That is the plaintiff's case. with the single 
exception. we. are introducing here the statistics which are 
approtTed, wluch the defendants are not objecting to, as t.o 
/ 
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11peed and braking conditions by the Divisions of Motor Ye-
hicles, as to the speed· that a car can be stopped under certain 
conditions when brakes are applied, which I am filing as 
"Plaintiff's Exhibit No. 3". 
By Mr. Bow]es: Are the conditions. stated on there? 
By Mr . .Sands : Yes. I read the conditions as follows : 



















PLAINTIFF'S EX. NO. 3. 
SPEED AND BRAKING DISTANCE 
Prepared by 
Division of Motor Vehicles 
Richmond, Va. 
BRAKING DISTANCE (FEET) 
Four Wheel Brakes Two Wheel· Brakes 
Lawful Average Excellent Lawful Average Excellent_ 
6.25 5 4 11.25 9 8.5 
}4.1 12 9 25.3 22 19.1 
25 21 16 45 39 34 
39.1 32 25 70.3 60 53.1 
·56.25 47 36 101.3 87 76.5 · 
76.5 63 49 137.8 118 - 104.1 
100 82 64 180 155 136 
126.6 104 81 227.8 196 172.1 
156.25 128 100 281.3 242 212.5 
189.1 155 121 340.3 294 257.1 
225 185 144 405 349 306 
264.1 217 169 475.3 409 359.1 
306.25 252 196 551.3 475 416.5 
351.6 289 225 632.8 544 478.1 
400 328 256 720 619 544 
625 514 400 1125 968 850 
NOTE: 
All stops considered made on dry, hard, level surface free from loose material. 
Lawful figures are based on Section 99 of the Motor Vehicle Code of Virginia. 
Average figures are based on tests made by the Society of Automotive Engineers. 
Excellent figures are the best stops to be expected in practice. 
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CHARLES W. MYERS, JR, 
a witness introduced on behalf of the defendants, being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. You are Mr. Charles W. Myers, Junior? 
A. Yes, sir. 
Q. With what firm are you connected, :M:r. Myers? 
A. A. Myers Sons. 
Q. In what business? 
A. Automobile repairs. 
Q. vVhat equipment have yon got especially designed with 
respect to dealing with the frames of automobiles t 
A. The Bear Aligning Machine. 
Q. What sort of machine is that? 
A. It is a big structural machine that works by automatic 
power. with gauges on it to make it accurate. . 
Q. Are you the only one who has it in Richmond! 
A. Four or five in Richmond. 
Q. Does that machine do a good job in straightening auto-
mo bile frames ? 
A. Yes, sir. 
pag·e 91 ~ Q. Does it do a mechanically accurate job of 
aligning them f 
A. Yes, sir. 
Q. You have, at my request, made an estimate to repair 
the automobile of Mrs. Barksdale. I hand you this, Mr. 
Myers. Is that the estimate you made? 
A. Yes, sir. 
Note: The estimate is filed, l\Iarkecl "Ex. C. ,v. 1\f. No. 1 ". 
Q. With respect to this estimate, ho,v much was the cost 
of parts to repair this car? 
A. $354.55. 
Q. How much would you charge for labor to repair iH 
A. $321. 
n. What was the total cost of the repair~ .. 
A. $675.55. 
Q. In wliat rondition, with tl1e repairs you proposed to 
put on it, would tl1is car be Y 
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A. I would g1.1arantee to put the car in .first-class condi-
tion. 
Q. Did you make a thoroug·h examination of this car to 
make up your estima~ f 
A. Yes, sir. 
Q. Did you see the whole portion of the car to make your 
estimate! 
A. I examined each part of the car. 
Q. What did you propose to do with the doors! 
A. I figured on st.raig·htening the two right doors. 
Q. Were the frames of those doors out of line 
page 92} so that they could not be put. back in proper con-
dition f 
A. No, they were not out of line so they could not be put 
back in proper condition, and like they were before. 
Q. A£ter you had finished them would· they have rattled 7 
A. No, sir. 
Q. Would they be as good as new? 
A. Yes, I figured on new panels in the cloor and use the 
old frames. 
Q. The new panels, could you get new panels f 
A. Yes, sir. 
Q. Did you liave a list price on the new panels, did you 
}Jut. it down here 1 
A. No, I have not got that listed separately. 
Q. The frame of this car, what, if anything, can you tell 
us about the nature of the dama.g·e, if any, to the frame, and 
what you proposed to do about straightening it, and whether 
or 110t after straig·htening this particular frame it would have 
been in good condition? What was the necessity of putitng 
a new frame on the. car as compared with this one 1 
A. The frame ,1ms not very badly damag·ed. It was out 
of line, but I could have straightened it up and put it in line 
as it was originally, without heating· it. 
Q. Yon mean you would not have to heat it and 
page 93 } injure the material 1 
A. No, sir. 
0. It was not that badly damag·ed t 
A. No, sir. 
Q. Do you remember about the gas tank? 
A. Yes, I could lrn.ve straig·htened the g·as tank. 
0. Do you have any difficulty in straiglltening- gas tanks? 
A. TT sually I do. This one evidently was not very bad. 
If I linve any doubt ahout one I always put in a new gas tank. 
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Q. Did you propose to paint this car all over-did you 
propose to paint it like it was originally, ·all overt 
A. Yes, sir. · 
Q. What was your estimate of painting that cad 
A. Painting car ·all oyer $60. 
Q. In your estimate it appears that you were going to put 
two left wheels on the car, is that rig·hU 
A. Yes, that is right. 
Q. Was there any necessity for putting more than two 
wheels on this car? 
A. No, sit; the othe1· ones, if bent at all, could have been 
trued. 
Q. You estimated to put two new fenders on this car, what 
were yon going to do with the other two Y 
A. Straighten the front fenders and replace the 
page 94 ~ two rear· fenders. · 
Q. The two rear fenders f 
A. I figured on two new rear fenders. 
Q. Yon f onnd it necessary to put in both running boards t 
A. Yes, sir. 
Q. .A.nd the mouldings and fittings? 
.A.. Yes, that is right. I :figured on replacing one right new 
fender, three fenders. · 
Q. In your estimate you were going to put three new fen-
ders on this carY 
A . .Yes, sir. 
Q. You were going to put on three brand new ones and 
straighten one? 
A. Yes, that is right. 
CROSS EXAMINATION. 
By Mr. Wiltshire: 
Q. You have an estimate here for painting the car all over, 
$60. How was that car painted originally, how many coats 
did it ha.ve f 
A. I judge it had ten to :fifteen coats on it. 
Q. Do yon know bow many coats it had? 
A. Generally the Packard has more coats than tbe ordinary 
. .. 
car. . 
Q. Do you actually know how many coa.ts it did have? 
· A. No, I could not say definitely. From the 
page 95 ~ thickness of the paint we usually put on, it evi-
clent.1y had ten to fifteen co·ats on it. 
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Q. Each one of those coats put on there originally, are they 
put on thin and rubbed down? 
- A. The primer is put on, then it is rubbed down; four or 
five coats put on. That is rubbed down. It is rubbed 
down after each series of coats. 
Q. How long would it take one person to work on that car 
to do that job? 
A. I would say forty to forty-five hours; around forty 
hours. 
Q. How many days would it take t 
A. Anywhere from a week to ten days. 
Q. How much would your paint cost to do that joM 
A. Between ten and fifteen dollars. 
Q. Then you have to get your material to rub it down; 
that would cost how much? 
A. No: that is the total amount. 
Q. You put in your estimate $60. That would leave $45 
for labor, would it not Y 
A. Yes, sir. 
Q. Would it take ten days for one man to do that job? 
A. Not ten days fo1· one man ; the car would be tied up for 
ten days. 
Q. Did you not testify it would take one man 
page 96 ~ ten days to do it? 
A. No, I said between forty and forty-five hours. 
Q. When you painted this car would yo1.1 go over the whole 
car to paint it like it was new? 
A. Yes, sir. 
Q. How many coats would you put on this car? 
A. Put between ten and fifteen coats of paint on it. 
Q. Retween ten and fifteen coats of paints to fix it up? 
A. Yes, sir. 
Q. In regard to this frame, this frame was sprung, was it 
not? 
A. Yes. sir, it was. 
Q. ln wliat part was it sprunp:? 
A. Mostly in the front part of it. 
Q. How about the middle? 
A. Well. I would say from the front on back to the center-
of tl1<1 <·nr was out of line. 
· 0. I hand you Plaintiff's ''Ex. 1" wit]1 reference to that. 
Tl1n frAme ni'n~ right down the middle of t.he car, don't it f 
A. Yes. sir. 
Q. Where was it sprung then Y 
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A. flight there, along· the running board; then these horns 
were out of shape. 
Q. ·which way would the horns be? 
A. I could not say definitely, either one way or the other. 
Q. ·what do you mean by the horns? 
page 97 ~ A. The ends of the frame. 
Q. They were pushed one way or the other? 
A. Yes. sir. 
Q. You don't know which way? 
A. No, sir. 
Q. Is there any indication here of aiiy blow, on the pic-
ture? 
A. No, sir. 
By :Mr. Bowles: Your Honor, are we talking about the 
picture, or the car? The jury can tell about the indication 
from the picture. 
By the Court: Either he wants. 
Q. Is there any indication on this photograph of any blow 
that caused the front horns to be bent? 
A. No. not on that photograpll. 
0. Is there any indication of it here in the middle of the 
rig-ht side, by the front door? 
A. Yes, in the running boa rd ; it is bent there, and the 
hangers. 
Q. Did you inspect the frame to tl1e extent of seeing how 
much the frame was bent at the front door? 
A. I got under the car and saw. 
Q. How much was it damaged 1 
A. I could not say. It happened a year ago. I 
page 98 ~ made an estimate; got under the car and knew the 
frame was, bent and made an estimate of the re-
pairs. 
Q. You say yon don't know where it was bent, now? 
A. I know it was bent on the right-11and side and also the 
front of the frame was sprung· out of position. 
Q. Was it sprung from a blow in the middle'? 
By Mr. Bowles: I submit, your Honor, he cannot answer 
that. 
By the Court: Objection sustained. 
Q. Was it he11t in tlie middle? 
Independent Cab Asso., et al., v. lvlary D. Barksdale.. 81 
Clta1·les Jr. 1.vlyers, Jr. 
A. Yes. sir. 
Q. Was the cross member that goes from one side to the 
other out of line f 
A. Yes, they were out of line. 
Q. You testify that you can take that frame that is bent 
in the middle and at the end, tpo, and put it in a machine 
and it will come out mechanicallv true 1 
A. Yes,. sir. ., 
Q. Would that be as accurate as when made at the factory! 
A. Ye~ sir. 
Q. Is that done with any heat 1 
A. No., sir. . 
Q. So, you are willing- to testify to the jury that that frame 
after you straig·htened it would have been just as good a 
frame and just as accurate, even to the smallest 
page 99 ~ part of an inch, as when delivered at the factory! 
A. Yes, that frame would have been absolutely 
0. K. and would ha.ye met factory specifications. 
Q. How do you know thaU 
A. Because we straighten them every day, and a frame not 
much damaged, like, that, it could be done. Vl e do four or 
:five of them a week, line them up. 
Q. As bad as that? 
A. Various degrees of being damaged. 
Q. How many ca.rs have you straightened in the last month, 
Packard cars, frames as badly bent as that, and as good as 
thatf 
A. Not over one or two. 
Q. Packards 1 
A.. I don't lmow whether Packards. I cannot recall whether 
any of them were Packards, or not. ,v e have straightened 
Packard frames. 
Q. When was tbe la.st time you straightened any Packard 
frame? 
A. I . cannot recall offhand. I kuow we straightened one 
fiH~ or six months ago. 
Q. Do you know wl1ere that was bent f 
A. I think it was. a front end collision. 
Q. Is tlrnt more easy to straighten than one t]iat is bent 
in 1110 middle? 
A. It does not make a great deal of difference. 
pa~re 100 ~ Q. It does not make any difference where it is 
bent? 
A. That is right. 
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Q .. Now, in 1·egard to the rear housing, in your estimate 
·what do you propose to do to that! 
A. On this machine, I figured on lining up: the rear housing. 
Q What is the rear housing made ofY 
A. I believe that is made of malleable iron. 
Q. Malleable iron and not steel T 
A. I believe it was malleable iron. 
<i. Don 1t you have to know what it is, whether steel or not, 
before you straighten anything? 
A. No, anything not very ,bad we can straig·hten up. 
Q. The rear assembly, the differential and axle fit in that, 
don't they 1 
A .. Yes, sir. 
Q. If that housing is not. true, the differential and axle 
don't work right, do they i 
A. That is right. 
Q. In this case did you figure on that f 
A .. In this particular case I did not figure on that: I :fig-
ured on the aligning of the rear axle. In regard to the frame, 
I figured on adjusting the springs and axle shafts. 
Q. But, the assembly, you think, was all righU 
A. Yes, sir. 
Q. Did you A'O under tl1at carY 
A. I examined it to the best of my ability. 
page 101 ~ Q. Can you tell from looking at it whether it 
is sprung or not 1 
A. I could not say definitely whether it was sprung or not. 
Q. Can you tell about the housing definitely? 
A. I could not" say definitely whether it was sprung or not. 
I :figured on lining it up. 
Q. But not putting in a new housing¥ 
A. No, sir. 
Q. Now, the right front door, you said you were going to 
put in a panel Y 
A. Yes, sir. 
Q. What is a. pane], for the information of the jury ·and, 
perhaps, myself? 
A. The panel is the outside portion of the door. 
Q. The outer steel coveringY . 
A. Yes, that is right; the outer steel covering of the door. 
Q. Could you get a new panel from the Packard people? 
A. No; they are supplied by the various replacement ho:uses; 
they have those panels. 
Q. You would not get a panel from the Packard people? 
A. No, the .Packard don't have those replacement panels. 
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Q. You would get them from other houses that furnish 
them? 
A. Yes, sir. 
Q. Would you get a new one, or a used one? 
A. A new one. ~ 
page 102 ~ Q. You were going· to put that panel in this 
car, straig·hten it and paint it and you think it 
would be as good a door as the original one Y · 
A. Yes, it would be just as good as the original one; would 
have stood up just as long and the appearance would have 
been .there. 
Q. In regard to the hood, you were going to straighten the 
hood, not put in a new one Y 
A. Yes, straighten the hood. · 
Q. Is it true that that hood is made of very thin metal! 
A. I believe it is the same thickness as the fenders. 
Q. It does not have the support, does it? 
A. No, it don't. 
Q. That hood was bent right bad, was it not? 
A. No, the hood, in my estimation, was not bent very badly. 
The part that surrounds the radiator, grill and those other 
parts, was worst. 
Q. If that hood were put back in that condition would it 
not have a tendency to have waves in iU 
A. I :figured $10 to straighten the hood, and, from that, 
it was hot very bad. 
Q. You. don't recall how bad it was Y 
A. No, sir. 
Q. If that hood were straig·htened would it not have a tend-
ency to have waves in the metaU 
page 103 ~ A. Sometimes we do have trouble with hoods, 
but this particular hood, I don't think we would. 
In other words, when I looked at this car I figured on putting 
it like it was before; so, I say that the hood could have been 
straightened and straightened without any wave. 
Q. I believe you said you were putting in two new wheels 
in this car. Which were they, the two left wheels, were they 
noU 
A. Yes, sir. 
Q. How about the other wheels, on the right side, were 
they damaged 7 You have two left wheels. How about the 
right wheels, are they damaged 7 .. 
A. I have nothing down h,ere about that, and evidently they 
were all right. · 
Q. What was the damage to tlie wheels on the left side Y 
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A. They were damaged beyond repair, evidently right bad 
off. 
Q. Do you know to what extent they were damaged; were 
they bent in Y 
A. I think they were bent in from the weight of the car, 
the flanges down. 
(The witness stood aside.) 
page 104 ~ JAMES K. NEAL, . 
a witness introduced on behalf of the defendants, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By :M:r. Bowles: 
Q. What is your name? 
A. James K. Neal. 
Q. Who a re you connected with 1 
A. Richmond Buick Company. 
Q. What is your job up there? 
A. Service manager, in charge of the whole job. 
Q. Mr. Neal, as a preliminary question, how does the Buick 
car stack up, as a big car, medium car, or small car? · 
A. ,ve build four different sizes and models. 
Q. You don't put the Buick in the Ford class, do you? 
A; No, sir. · 
Q. We are talking about Buicks-do you people have Buicks 
up there as big as Packards 1 
A. Our largest job runs around $2,600. . 
Q. You have experience in repairing cars of that type'z 
A. Yes, sir. 
Q. I ask you whether at my request you made an estimate 
on repairing a car belonging· to Mrs. Barksdale last fall-? 
A. Yes, sir. 
Q. If so, is this the estimate, and please file it as your 
exhibit? 
pag·e 105 ~ A. Yes, sir. I file same as "Ex. J. K. N. No.1". 
Q. Mr. Neal, did you inspect this automobile 
with respect to repairs? 
A. Yes, sir. 
Q. Did you plan to put in a new frame, or repair the frame, 
and about what was the extent of the damage to the frame 
as to whether it could be straightened¥ 
A. It. has ,been a right good while since I made the estimate. 
As far as I can see from the estimate it could have been 
straighten ed. 
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Q. vVould it have met the factory specifications 1 
A. I have straightened frame rods and made them satisfac-
tory. 
Q. Did the wheels track on them. 
A. Yes, sir. 
Q. Did they align properly 1 
A. Yes, sir. 
Q. As a preliminary question, we have talked a lot in tllis 
case about this car being damaged beyond repair, in your 
judgment, is that correct, or could the car be repaired 7 
A. The car could be repaired. I have repaired them dam-
aged that much, lots of them. 
Q. How many wheels do you estimate it was necessary to 
put on this car T 
A. I will have to check this estimate to do that 
Q~ You may do that, if you wish? 
page 106 ~ A. Two new wheels. · 
Q. What did you plan to do with the running 
boards? Did you find it necessary to fix both of those running . 
boards? I believe you have two running boards on your esti-
mate? 
A. Install two new running boards. . 
Q. So, the running boards on both sides were damaged, 
necessitating installing new ones? 
A. Yes, sir. 
Q. Briefly, I will run through two or three of these items. 
Did you plan to paint this car all over? 
A. Yes, sir. 
Q. What kind of painting did you propose to dot 
A. I don't think it would! have been any harder than· one of 
our large Buicks. We have done it before. Somebody wanted 
to change the color. I estimated painting $50. 
Q. Is there any magic about Packard paint! 
A. Not that I know of. 
Q. Is there any magic about the steel of a Packard, the 
doors, or anywhere, that you know of? 
A. Not that I know of. 
Q. What was the total of the parts that you had on this 
estimate? 
A. The total parts I had on it is $366.55. The price of a 
new right door and rear assembly, I was not able 
page 107 ~ to obtain the price on that at the time. 
Q. ,v11at was your estimate of labor on this 
jobT 
A. $351.40. ' I YI j A ' . :J 
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Q. }faking a total of whatf 
A. This amonnt to $717.95, pins the door and rear asS'embly. 
Q. That takes care of the labor and putting the door and 
rear assembly· in! 
A. Yes, · sir. 
Q. The doo1· and rear assembly have not been included 
in thatf 
A. No, sir. 
Qr Do you know what that was f 
A. No, I did not get the price. 
Q. Were yon going to straighten the door, or get a new one 1 
A. No, get a new right front door. I tried to get that price 
from the Packard people and they said they did not have 
prices on that model at all at that time when I tried to get 
them. 
Q. When was this, a bonU 
A. I did not have the date on here, bnt it was approximately 
around the first of November. 
Q. Around the first of Novembed · 
A. It seems like it was. I don't have the date on J1ere .. 
Q. 1938? 
A. Yes, sir. 
page 108 ~ Q. Mr. Neal, do you personally recall any-
thing about this gas tank? 
.A. Yes ; I examined this gas tank and, as far as I could 
see on it, normally I would repair the gas tank on most any 
. car. 
Q. Was this damaged so bad you could not straighten it¥ 
A. Not tha.t I could see. 
Q. You ":ould have charged $6 to repair it f 
A. Yes, sir. 
Q. What would have been the suitableness and looks of the 
gas tank when you had finished repairing it? . 
.A. I don't see why it would not be as good as a new one. 
Q. When you got through this job what would be the con-
dition 0£ the car after you repaired it as you proposed to 
repair it compared with its condition before the accident? 
A. I think the car would have been in good as new condition. 
A person not knowing the car had been damaged would not 
have noticed it. Of course, if he knew the car had been dam-
aged and a person looked for it he ·might find something 
showing the accident had happened. 
Q. Have you had anything to do with the sale of cars and 
the value of cars? 
· A. No, I don't hold that position, but I am called in lots 
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of times when the sales' manager has large cars to 
page 109 r appraise, &c., and I give him my idea of it.· 
value of cars f 
Q. Have you had .experience in appraising the 
A. Some; not a great deal. · 
Q. How long¥ 
A. About five years. 
By the Court : I think he is qualified. I don't mean for you 
to consider this an approval as to whether he is an excell~nt 
appraiser, or not; but he meets the requirements of the law 
and can give you his opinion as to the valuation of the car . 
... 
Q. In your judgment and from your experience, what would 
have been, if any, the effect upon the value of that car as to 
any difference in its value before and after, that is, its con-
dition before the accident and its condition after you repaired 
it as you proposed¥ 
A. The only way I can tell you is the condition we find it in 
trading it in. · If a car comes in our shop and is a Buick 
naturally we make a difference in the normal allowance for an 
automobile. But if the car had been fixed and fixed correctly 
somewhere outside normally we would not go looking for a 
wrecked automobile, then, unless the job was a very po~r 
job, badly repaired, we would give them the value of the car, 
unless we knew it had been in a wreck and showed up badly. 
Q. ·when you put a car in good repair and straighten the 
fenders and renew those parts that cannot be 
page 110 ~ repaired with new parts, is the fact that a car 
had been wrecked ( though somebody might not 
like a car that had been wrecked) does that affect the sales' 
value of a car on the market, if it had been properly repaired. 
I want to call your attention to personal preference and nor-
mal value on the sales' market¥ 
A. Normally, if a car is repaired properly, I don't see that 
it makes a great deal of difference. If a car runs all right 
and don't sl10w up any signs of a. wrecked automobile, I don't 
see why it should not bring the normal value. 
Q. When you take your highest priced Buick and it has been 
run 7,800 miles, or thereabouts, ten months old and running 
over into the next. model year-you understand what I 
mean, of 193·9 to 1940, or 1940 to 1941? 
A. Yes, sir. 
Q. That car, wliat percentage do you find the difference 
would be in the sales' value of that car? 
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By Mr. Sands: I object. If they bring· the sales manager, 
or somebody equipped, in that connection it would be proper, 
1~,ut I understand from his testimony that is not his line, al-
though he is sometimes called in to give his opinion on such 
matters. 
By the Court : 
Q. Mr. Neal, do you know what is the percent of depre-
ciation of the value of a Buick or Packard over 
page 111 } a period of ten months, or over a period of a 
year, when that car is subjected to the normal use 
given to a car? 
A. A large car would depreciate more than a small car. 
Naturally, a large Buick in a year's time would normally de-
preciate more than a small car. 
Q. I am asking you, are you acquainted in your business, 
in your connection with the automobile concern you are with; 
or any other you have had experience with-:--are you ac-
. quainted with the depreciation of a large make car, Buick, 
Packard, &c. "\Ve all know it has some depreciation. Are you 
acquainted with the market depreciation? 
A. The only way I can say is, I don't appraise them, or 
give any figures on it; only I see cars come in and I see what 
they give for them. 
By the Court: I think the witness can answer the question. 
The objection is overruled. 
By Mr. Bowles: 
Q. Mr. Neal, your org·anization buys and sells cars and 
repairs them Y 
A. Yes, sir. 
Q. You see them come in and see them repaired? 
A. Yes, sir. 
Q. And you see them sold? 
A. Yes, sir. 
Q. You see other kinds of cars come in than the 
page 112} Buick? 
,!.. "'Y'es, sir. . 
Q. Do you know what they sold for? 
A. I see the appraisal of what they allow for a car when 
they trade in a new one. 
Q. Are you acquainted with the approximate depreciation 
you sec in a car over the period of a year, if you are familiar 
with that? 
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A. Not a whole lot. I would not say definite figures. 
CROSS EXAMINATION. 
By Mr. Wiltshh·e: 
Q. Mr. Neal, you were testifying about the value of this 
car after fully repaired. You state your experience as to 
the value of used cars was you were sometimes called in to 
give your opinion to the sales manager f 
A. Yes, sir. 
Q. You don't regularly appraise cars and have not done 
that regularly, have you f 
A. No, uot regularly. 
Q. Just called in to say about the condition of the car? 
A. Yes and what we think the car is actually worth. If a 
man comes in with a Buick, I know what the car is approxi-
mately worth, and the sales manager will ask me to examine 
the car and tell him about the approximate worth and if the 
car is normal and what it needs to go on the lot, 
page 113 } for sale, I mean. 
Q. You testified that if the car was repaired 
the way you proposed in your estimate it would be in good 
shape, is that righU 
A. Yes, sir. 
Q. You also said you did not see why a car that had been 
in an accident if 'it was properly repaired should not sell for 
almost as much as if it had not been in an accident-you said 
close to the normal value, is that right? 
A. Yes, sir. 
Q. If a person wants to buy this car and knows that car has 
been in a serious accident it does affect the value, don't it? 
A. Some. 
Q. Is there any way you could determine what effect it 
does have? 
A. No, sir. 
Q. It depends on the extent of the damage f 
A. Yes, sir .. 
Q. A car that ·has not been in a serious accident is not as 
much affected as one tha.t has been in a serious one 1 
A. No, sir. 
Q. You state that the value of the car after this accident 
that had been fully repaired would not be greatly affected 
because of the accident-you state that? 
page 114 ~ A. Yes, sir. 
Q. You are basing that on the supposition that 
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the person buying the car would not know of the accident, 
would they Y . · _ 
A. As I say, any -person who wants to buy a car and knows 
of it being in an accident, naturally, it keeps a ma.n off of 
buying it. 
Q. If he does buy, he wants to buy it at a lower price, don't 
heY 
A. Yes, ·they expect it. 
Q. That means it depreciates the more if it has been in an 
accident than if it had not occurred-naturally, the person 
expects to buy it cheaper! 
A. If a person knows it and wants to b:ny it, to make a 
sale the dealer will knock off more to get rid of it. 
Q. Nobody is supposed to sell used cars by concealing the 
fact it has been in an accident, are they t 
A. Personally, we don't conceal it, although we do know 
in our own mind that it is all right. If a car comes in our or-
ganization and we don't know about it, we don't go to a 
person and tell him it has been in a wreck. 
Q. If a car came in your lot, came in the shape you saw 
this Packard and you repaired it, and put it on the used car 
lot for sale, would you expect to get as much for it as if the 
car had not been in accident at all Y 
page 115 ~ A. If the job was fixed correctly I don't think 
we would lose a whole lot. 
Q. Your estimate of $717.95 is not complete, is it, because 
you lacked the price of the right front door assembly and 
the rear assembly, is that rightt 
A. Yes, sir. , 
Q. So, you deemed it necessary to put in a new right front 
doorY 
A. Yes, sir. 
Q. You did not think it could be repaired properly¥ 
A. It could be straightened, but the job was new and we 
don't like to straighten doors if damag·ed that badly. I did 
not :figure on that. 
Q. You think the proper thing would be to put in a new 
door, is that right¥ · 
, A. Yes, sir. 
Q. In regard to the real axle housing, have you ever found 
out what the Packard listed as the price of the rear axle 
housing? 
A. No, I did not get the price on that. 
Q. The rear a;Kle housing you would install new 1 
A. Yes, sir. 
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Q. In your opinion you did not think that could be repaired? 
A. When I made the estimate I did not have the car on tl1e 
machine to tell how much damaged. I figured from 
page 116 ~ the lick it received that it should have a new one. 
Q. You thought that it should have a new one 
in order to repair it properly! 
A. Yes, sir. 
Q. In regard to this new- frame, if the old frame was re-
paired and was slightly out of line, the car woulil' in normal 
driving probably not be affected, would iU · 
A. If it was not in proper line it would show up in the wear 
of the tires. 
Q. You might go a long time and not discover anything 
wrong! . 
A. If out of line, it would show up on the rear pretty quick. 
Q. This car had its frame bent rather badly, did it not? 
. A. I would not say terrible bad; it was bent. 
Q. Where was it bent? 
A. I heard you ask your witness up here awhile ago. As far 
as I recall now, it seems like it was the front end and along 
the front door. 
Q. Are you quoting what this witness said, or what yon re-
call! 
A. What I recall. I say, as well ~s I remember, that is -
where it was bent at. . 
Q. If this witness had not testified this morning, what would 
you have said Y 
A. The same thing. 
page 117 ~ Q. Why did you bring up what this witness 
said! 
.A. I thought you might think I was testifying what he 
said. 
Q. How much was it bent on the right side? 
A. Not bad. I thoug·ht it could be straightened up and· lined 
up right in fifteen hours; that is what I estimated it. 
Q. How would they straighten it? 
A. We have a Weaver machine. 
Q. Does that straighten it T 
A. Yes, sir. 
Q. With what degree of accuracy would it straighten iU 
A. We have gauge hydraulic jacks and line it up and check 
it to see that the frame is not twisted. 
Q. Is it not true that if the frame is bent back of the first 
cross member or section it is difficult to straighten itY 
A. In some cases. 
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Q. What do you mean f 
A. In some cases they straighten easier than others. If I 
looked on that estimate I could tell whether it took me that 
much more time. 
Q. You said it would, in your opinion, take fifteen hours 
to straighten iU 
A. Yes, sir. 
Q. Tell the mode of procedure to straighten that frame. 
A. I don't know exactly what you mean. We 
page 118 ~ use the machine and man labor to straighten it 
like they do at the factory to straighten out a piece 
of metal. 
Q. We don't know anything about the vVeaver machine. 
Explain the operation to straighten· out the metal t 
A. The car is put on a Weaver machine-
Q. (Interposing) Do you take the frame out of the car 1 
A. No, not bent to that extent. If it was so bad we had 
to take it out of the machine I would not attempt to straighten 
it. 
Q. How much would it have to be bent to be too much to 
straighten 1 
A. Depends on where it was. You mean just shoved inf 
Q. Yes. 
A. That would not be bad at all. 
Q. How much w·ould it have to be bent before too much to 
straighten 1 
A. I would say half from the center. 
Q. How much? 
A. Six inches. 
Q. You say you could straighten a frame without taking 
· it out of the machine¥ 
A. Yes, sir. 
Q. How would you straig·hten it? 
A. You have hydraulic jacks and carry it out to its proper 
· place. 
page 119 ~ Q. You would leave it in there how long? 
A. Don't leave it at all. If you see it stays in 
the right position you don't have to wait any longer. If it 
don't come back in the right position, you have to straighten 
it. . 
, Q. ·where does the fifteen hours come in 1 
A. I gave that as my estimate. If it takes twenty hours it 
is my loss. It is an estimate of how long it takes to do it. 
Q. This Packard is a right nice car, is it noU 
A. Yes, sir. 
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Q. If you repair that car would you repair it with the 
same quality of repair with regard to parts, straightening, 
&c., that you would for a cheap cart 
A. It depends on the age of the car. If new I would try to 
put the car back in first-class condition as possible. 
RE-DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. Mr. Neal, let me ask you this. This estimate you gave 
was it to put this car in first-c.lass condition? 
A. Y e'S, sir. 
Q. Tell us whether this car, the kind of repairs you were 
going to make, would put it in first-class condition f 
A. Yes, the car can be repaired and put back in first-class 
condition all right, but, normally, if a car has 
page 120 ~ been damaged to a certain extent, we don't fix it 
and put it back on the lot if we know it is dam-
aged that much. 
Q. This $717, was that the kind of repair you were talking 
about to put it back in first-class condition, new parts, &c. ! 
A. Yes, sir. 
Q. I take it that if your agency )rnd a customer for the car 
you would tell them this car had been in a wreck 7 
A. If we had repaired the car we would have told them it 
liad been in a wreck. 
Q. Any reputable automobile dealer would do tJ1e same 
thing, would they not f 
A. Sure to do it. 
CROSS EXAMINATION. 
By Mr. Wiltsllire: 
Q. Mr. Neal, you stated a moment ago that you don't :fix a 
car and put it on the lot for sale if damaged that much 1 
A. Not normally. 
Q. Normally you would not take this car and put it back on 
the lot for sale? 
A. No, sir. That automobile, if we could dispose of it like 
it was, we would rather do that than to repair it; rather 
sell is as is. 
Q. That is why you don't want to sell this car as a second-
hand car without disclosing it had been damaged?. 
page 121 ~ A.. I don't have anything to do with that part 
of it. 
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. . , 
Q. You testi.fi.ed'·nsually you don't repair a car damaged tllat 
much. Why don't you Y 
A. That is the position of the Company. 
Q. Is it not because the Company don't want to sell ears 
that have been wrecked t 
A. I don't know; I could not answer that. 
Q. Is it because it costs too mucl1 to repah and put them 
on the lot as used 1 
A. That is the position of our Company. Onl' Company 
don't usually repair them and put them on the used lot for 
sale. 
Q. Don't that indicate to you that a car damaged in this 
way and repaired is not worth as mnch as ordinary used ears f 
Don tt that indicate loss of value f 
A. You would have a car on the lot that had been in an 
accident. 
Q. In other words, you don't like to sell second-hand ears 
that have been badly damaged and repaired, is that right 1 
A. We don't do it usually. 
RE-DIRECT E:xilifINATION. 
By ]\fr. Bowles : 
Q. Mr. Neal, nobody wants to buy a car that has been 
wrecked, is that the customary reaction t 
A. Yes, sir. 
page 122 ~ By Juror ~. 
Q. ·when there are dents in a car tlle manner of 
repairing it is hammering it out and filing and san<ling it to 
get the dent out and that weakens those parts, do11 't iU 
A. It depends on how the job is done. Lots of men do filing 
and sanding. I see a lot of other men do a lot of hammering 
to bring the car back in shape, without filing it off. 
Q. You do file it off some f 
A. Yes, some. 
Q. It is not as good as a new one f 
A. Normally, you could not file off enough to weaken it. 
I don't think it would ever do any damage to the automobile. 
(The witness stood aside.). 
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page 123 ~ 0. L. MADISON, 
a witness introduced on behalf of the defendants, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. What is your name? 
A. 0. L. Madison. 
Q. What is your job with the Independent Cab Company! 
A. Secretary and Treasurer and General MauagPr. 
Q. Is that the position you had at the time of this accident 
last September Y 
A. Same position. 
Q. Did you go out to the scene of the accident Y 
A. I did. 
Q. How much did it cost you to repair your taxicab 7 
A. $230.50. 
Q. That is what you paid to have it repaired? 
A. That is right. 
Q. I ask you to identify these as photographs of your cab 
after this wreck? 
A. Yes, that is right. 
Note: The photographs are filed, marked ''Defendants' 
'Ex. A' and 'Ex. B'. '' 
Q. I ask you to look at that photograph-is that the front 
of the cab as you saw it when you went out there Y 
A. Yes, sir. 
page 124 ~ Q. Which way is the front of that cab as you 
are sitting in that seat 7 
A. From the left to the right. 
Q. This is ''Defendants' Ex. A'', showing tl1e left side of 
this cab. Is that the condition it was in when you saw i~ 
there? 
A. Yes, sir. 
Q. Mr. Madison, when you got out there had the cars been 
moved from the position they settled in after the wreck? 
A. They had been moved when I got there. 
Q. Still in the street Y 
A. Yes; the Packard was up on the sidewalk and the cab 
was pulled over to the side. 
Q. Did you see any s}Iid marks in the street? 
A. I did. 
Q. I will ask you to please identify these three pictures, 
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which counsel have agreed to go in without putting the pho-
tographer on, and file them as "Ex. 0", "Ex. D" and "Ex. 
E"Y 
A. I so file them. 
Q. Mr. Madison, could you identify out there any marks 
as indicating being left by the Packard car? 
A. No mark at all. 
page 125 ~ Q. Did you see any marks that indicated being 
left by the taxicab? 
A. I did. 
Q. How long were the marks left behind the cab? 
A. Approximately 24 feet. 
Q. Could you tell from the marks on the gTound whether 
or not those skid marks had been left by one wheel, or · left 
one by the front wheel and the other by the rear wheel, or 
all left by the front, or by the back wheel 1 
By Mr. Wiltshire: I object. He cannot tell which wheel 
made the marks. He can testify where the marks were and 
the length of them, but whether as to being made by the left 
or front or back wheel he cannot say. 
By the Court: Objection sustained. 
By Mr. Bowles: I want to get at whether a continuous 
mark, or a broken mark? 
By the Court: The objection sustained. 
Q. "\Vas the mark in one smudge, or any overlapping· 
smudge, or continuous? 
A. It was a continuous mark. 
Q. Could you tell whether it was broken or not': 
By Mr. "Wiltshire: He just testified it was a continuous 
mark. He could not say now it was broken. 
By Mr. Bowles: I withdraw the question and let the jury 
look at the photograph. 
By Juror: Both defendant and plaintiff have 
page 126 r testified that the car skidded about 24 feet. Of 
course, we cannot determine how much further 
that car would have skidded had it not struck the other car; 
nor can anyone determine at what rate of speed that car was 
going to have skidded 24 feet or more. 
By Mr. Bowles: If your Honor please, the driver of the 
cab will testify later. 
By the Court: Mr. Sievers, some other witness may tes-
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tify as to that. If left in abeyance as to that, you gentlemen 
will have to consider the speed of the car as testified. 
By Mr. Bowles: 
Q. Mr. Madison, you have told us that you saw marks as 
indicating being marks left by the cab. Can you tell whether 
or not these are marks left by the cab (indicating on photo-
graph, ''Ex. D'') 7 
A. These marks are the marks that I saw left by the cab. 
Q. That picture is a picture looking south on Northumber-
land A venue in the direction which the Packard was going, is 
it not! 
A. Yes, sir. 
Q. This picture, Mr. Madison (referring to picture "Ex. 
E' ') is a picture looking east on Sherwood A venue in the 
direction in which your cab was going, is it noU 
page 127} A. That is right. 
Q. That street intersection is Sherwood and 
Northumberland? 
A. No, sir. 
Q. What is the name of that street 1 
A. That one is between Chamberlayne and N orthumber-
land 1 
Q. May I suggest Seminary A venue t 
A. Yes, that is right. 
Q. Does the street end there 7 
A. Yes ; Sherwood ends there. 
(The witness stood aside.} 
page 128 } G. S. CARTER, 
a witness introduced on behalf of the defendants, 
being first duly sworn, testified ~s follows : 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. What is your namef 
A. G. S. Carter. 
Q. What is your business, Mr. Carter? 
A. Service station. 
Q. vVere you in September of 1938 connected with the In-
dependent Cab Company? 
A. Yes, sir. 
Q. What was your position with them? 
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A. Assistant Manager. 
Q. Are you connected with that company now? 
A. No, sir. 
Q. Why are yon not connected with it nowt 
A .. At that time I had stock in it and have since sold out. 
Q. So you are ·not connected with it nowt . 
A. No, sir. 
Q. Did you go to the scene of this accident last Septem-
berf 
A. Yes, sir. 
Q. Approximately how soon after the accident would you 
say you got there and give us the basis on which you make 
that estimate f 
page 129 ~ A. I was at the scene of the accident about five 
minute after I got the report of tlle accident. 
Q. Where were yon when you got the message from the cab 
driver that there had been an accident? 
A. I was at the Boulevard stand when I got the message. 
Q. Did yon go there Y 
A. Yes, sir. 
Q. When you got there where was tbe Packard Y 
A.. The Packard, the rear wheels were on the sidewalk and 
the front wheels on Northumberland Avenue, about 25 or 35 
feet from Sherwood A venue. 
Q. About how far f 
A. About 25 to 35 feet from Sherwood A venue. 
Q. 25 to 35 feet, that would be what direction f 
A. South of Sherwood Avenue. 
Q. Mr. Carter, the Packard had the front wheels on North-
umberland Avenue and the rear wheels on the sidewalk. Was 
there any tree there f 
A. Yes, sir. 
Q. How big a tree was it f 
A. I reckon measure 6 inches through it. 
Q. A 6 inch tree in diameter f 
A. I imagine around 6 inches. 
Q. 'What had happened to that treef 
A. Th'e tree was uprooted; in other words, it was uprooted 
and laying flat on the ground and the Packard set-
page 130 ~ ting across it. . 
Q. Could you tell what part of the·Packard was 
setting across iU 
A. The Packard was on its wheels and the tree was partly 
in front of the Packard. 
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Q. In which direction was the Packard facing 7 
A. It was facing west. 
Q. T;Iiat is facing out of t4e street¥ . 
A. Yes, crosswise of Northumberland A venue. 
Q. Where was tl1e cab 7 
A. The cab was setting on an angle on the east corner, 
parked up on the corner of Northumberland and Sherwood. 
Q. Which way was it facing 7 
A. It was facing northwest; facing the other corner directly 
across the street. 
Q. Those streets there, can you tell whether there is any dif-
ference in the width of one or the other, or are they approxi-
mately the same Y 
A. Approximately the same width. 
Q. Can you give an estimate of the width of them 1 
A. I would say approximately 25 feet. 
Q. What is the surface 7 
A~ Hard surface. . 
Q. Mr. Carter, I will ask you to look at these exhibits filed 
as "Exhibits C, D and E ", which are pictures of 
page 131 ~ those three streets, and tell me whether there is 
any representation indicating any marks you have 
seen on the street there 7 
A. They look like the skid marks. 
Q. Did you see those marks? 
A. Yes, sir'. 
Q. How long was the mark indicated to have been made by 
the cab? 
A. I should say around 25 feet. , 
Q. That cab, indicated by the "Defendants Ex. A and B", 
what was the braking equipment on that cab, Mr. Carter¥ 
A. Four wheel brakes. 
Q. ·when you apply four wheel brakes and they take are 
marks left by one, two, three or four wheels? 
A. Four wheels, on a hydraulic brake job. 
Q. How long, approximately, is this cab? 
A. The cab, I should say, is around 14 feet. I never had 
occasion to measure the length of one, I don't think. That 
is from bumper to bumper. r 
Q. I will ask you this: a mark made on the street, made 
by front and rear wheels, can you tell me whether the por-
·tion of the mark made by the rear wheel will go over the 
mark made by the front wheel when the brake is applied Y 
A. If the car is going straight, it would. 
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Q. Did you understand what I was getting at, 
page 132 ~ Mr. Carter? 
A. I understood the question, if the rear whee1 
skid mark would have tracked the front wheel mark. 
Q. If they a.re both working, as soon as the rear wheel mark 
gets to the mark made by the front wheel there is a dupli-
cation? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Sands: 
Q. By duplication what do you mean Y If they are going 
in a straight line, if the wheels are in perfect line they would 
make a mark right down like the front wheel? 
A. Yes, sir. 
Q. I will ask you in reference to this diagram, then this 
picture here, ''Defendant's Ex. C ''. Here is N orthumber-
land Avenue in that direction. Here is Sherwood. Where 
did I understand you to say that the Packard was when you 
got there? 
A. Is this Sherwood, going east here? 
Q. Yes. 
A. And Northumberland going south! 
Q. Yes. Here is what 1 want. I want yon to see both 
together, so you will not be confused. As I understand, you 
say the Packard had knocked down the tree, or flattened 
the tree. You say the Packard was right down 
page 133 ~ here (indicating on photograph)? 
A. Providing ".,.e are standing now on the south-· 
east corner that is right. 
Q. Yes, that is the southeast corner? 
A. That is right. 
Note: The diagram is filed marked "Exhibit Diagram". 
Q. You were not there when this picture was taken? 
A. I was there when some picthres were taken. I don't 
know whether that is one of them or not. 
Q. Is this the tree tlrnt was on that corner, where you say 
the Packard was straddling it? · 
A. Looks verv much like it. 
Q. The Packard, was it facing north? 
A. Facing west. . 
Q. Facing west, in that direction, straddling thf\t tree? 
Independent Cab Asso., et al., v. Mary D. Barksdale. 10J 
G. S. Carter. 
A. Yes, sir. 
Q. Can you tell the gentlemen of the jury about how far 
that tree was from this corner? 
A. It was 25 or 30 feet from the corner to where the Pack-
ard wa:s, and the Packard was over the stump of the tree, 
and part of the stump of the tree sticking out. 
Q. 'When you say 25 or 30 feet from the corner, do you 
mean from the street proper, or the grass ploU 
A .. I mean from the sidewalk corner. 
Q. ·wm you place that car (indicating toy car) in the direc-
tion the car was placed! 
A. The front wheels were right down in the gutter and the 
cab was facing this corner. 
page 134} Q. Do you pµt the cab on the grass plot,. or on 
the street? · 
A. The wheels were against the grass plot and the front 
hanging over the sidewalk. 
Q. That is where the cars were to the best of your recol-
lection when you got there t 
A. Yes, sir. 
Q. How long before you got there? 
A. Not over five minutes after I got the message. 
Q. Had the man gotten up that was in the cab? 
A. No, he was lying over on the grass plot, on this side. 
Q. I will ask you to look at this picture and state if these 
two top lines indicate the street line-do they indicate what 
you took to be the track of the cab? 
A. Yes, sir. 
Q. Did that line there show, as here, a little turn towards 
the south, as if trying to get down Northumberland A venue? 
A. The track showed right much of a turn, as if tracked 
sideways. 
Q. Did that mark the end of the trail of the skid, so far 
as the cab was concerned? 
A. So far as I know, yes. 
Q. Did you examine at that time to see as to whether or 
not there was any indication at this southeast curb line of 
where the Packard car had struck that! 
page 135 ~ A. Y cs, right at the corner the concrete curb 
was scraped and the left rear wheel on the Pack~ 
ard showed the mark. 
Q. In other words, it was apparent that this left rear wheel 
of the Packard, after it had left the intersection at some 
place, struck that curbing and this left rear wheel had been 
damaged in that position? 
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A,, Yes, sir .. 
Q. Will you please state whether from what you saw there, 
this top line, which ends at the point of the intersection of 
~ that curbing, that it indicates that this Packard had been 
swerved up against there where it struck at this angle? 
A. It showed as if it had been skidded up against that cor-
ner. 
Q. Bnt you did not see anything on the grou:nd to indicate 
that the man who was driving the Packard had ever ap-
plied the brakes at all f 
A. No, sir. 
Q. The only thing you saw was the indication of where the 
car had turned until it struck this curb, is that right? 
A. Yes, sir. 
Q. Were you engaged in the Independent Cab Company at 
that time having anything to do with k~eping up repairs? 
A. No, Mr. Madison and I worked together. Mr. Madison 
was manager and I was his assistant. 
. page 136 ~ Q. This item of $230.50, as testified to by Mr. 
Madison, have you the shop record on that as to 
what was repairedf 
A. No, they were in the office of the Cab Company, and 
when I left they were left there with the Independent. 
Q. Yon did your own repairs on this job, did you not? 
A. No; A. Myers & Sons. 
Q. When you Ief t there, that record as to the repairs that 
had been made on this cab was left with their records! 
A. Yes, sir. 
Q. Will you produce thatf 
By Mr. Bowles : If your Honor please, I don't see the 
relevancy of that. That is what it cost. There is a picture 
of it. You can summon Mr. Myers. I have no estimate sheet 
of it. 
·Q. Diel Mr. Myers render a biIIY 
A. Yes, I assume he did. 
By Mr. Sands: I ask that yon produce it. 
By Mr. Bowles : The Independent Cab Company has not 
got it. I can get it from Mr. Myers, I assume. 
By the Court: If you can get it, produce it, since Mr. Sands 
wants it. 
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RE-DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. Mr. Carter, did I understand you to say that the cab was 
setting in that position on the southeast corner 7 
page 137 ~ A. The wheels against the curb and projecting 
over the sidewalk. 
By Mr. Bowles: If your Honor please, may I direct the 
jury's attention to the fact that this diagram is not the scale 
of the street? 
By the Court : Yes. 
Q. Mr. Carter, you were asked by Mr. Sands with respect· 
to this mark of the cab coming up here, south, and the track 
mark to the cab T 
A. The mark of the cab was from the side and tracked 
south. 
Q. I say, from the direction the cab was going T 
A. Yes, ·sir. 
Q. This place Mr. Sands ref erred to and the mark going 
against that curb on the southeast corner was exactly where 
the Packard went, was it? 
A. Yes, sir. . 
Q. Was there any way to tell whicl1 car made it! 
A. Just the mark on the concrete corresponding with the -
mark on the left wheel of the Packard, that wa~ scratched. 
Q. I am talking about the mark on the street. The Packard 
wheels passed over that point and the cab wheels stopped at 
that point. Have you any way to tell which vehicle made that 
mark? 
A. No, you could not tell. The cab, as well as 
page 138 ~ I remember, was straddling that mark. 
Q. The concrete mark on this curb, you could 
definitely identify that the Packard made that rnark7 
A. Yes, sir. 
Q. The cab was backed up against that curb 1 
A. Yes, sir. 
Q. Is there any way you can tell us, by any indication, 
whether this mark was made by the Packard, or whether made 
by the cab, when it swerved over and came around to that 
place? 
A. I could not tell. 
Q~ I am not asking your opinion. What did you find on 
the ground? 
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B~ Mr. Sands: Your Honor, I submit that the witness very 
defimtely stated that the mark was made by the Packard. I 
submit that the witness made that statement in chief, and it 
is not proper in re-direct examination to get him to say it was 
equally as possible. it was made by the cab. 
By the Court: I don't remember about it. I will let him 
answei· the question. 
By Mr. Bowles: . . . 
Q. On cross examination by Mr. Sands the inference from 
his question was that the Packard made the mark-
By the Court: Ask him the question and let him answer. 
page 139 } Q. J\fr. Carter, can you tell which car made the 
mark on the street? 
A. No, not the second mark; not the mark dow·n here. 
Q. I believe you have already testified on cross examination 
by ~fr. Sands that this mark was n sideways skid mark, each 
track? · 
A. Yes, sir. 
Q. Does this look like a straight skid mark or sideways 
skid? 
A. No, I could not tell. 
Q. It was a wide mark? 
A. Yes, a wider mark than this one here. . . 
Q~ We have been talking about ''Defendants' Ex. D". I 
will ask you in relation to "Defendants Ex. E"~ vVe are look-
ing in the right angle direction in which the cab was going 
on "Ex. E ''. I take it this mark leading- over to the cmh 
is the same mark as this one in the other exhibit.; is that right? 
This mark which comes apparently east and then west and 
then south in the corner of the cu,rb; is that the same mark 
that we see there going across to that curM 
A. It looks so in these pictures. 
Q. Is that mark I am pointing to, heading in the general 
direction of east on Sherwood, is that the mark that you 
indicated as having· been made by the caM 
page 140 } A. Yes, sir. 
Q. Across the way, still further east, is another 
mark, going to the southeast corner, is that the mark you arc 
talking; about being· a wide mar"k:? 
A. Yes, that is the same mark. 
Q. Mr. Qarter, referring to all three of these exhibits, "C, 
D and E", the marks which are indicated as having been 
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left by the cab, in relation to the sidewalks running north and 
south on Northumberland Avenue, on the west side of North-
umberland Avenue, which is "Ex. C" is this sidewalk here, 
and to identify it further, the sidewalk at the intersection that 
the cab first came to before it crossed over the street, in rela-
tion to the grass plot and that sidewalk, where did it starU 
A. About the center of the street .. 
Q. On the north side of N orthtimberland ! 
.l\.. It was on the west side of Northumberland and south 
side of Sherwood. 
Q. West side of Northumberlandf Northumberland runs 
north and south. The cab was going· east on Sherwood, was 
it rioU 
A. Yes, sir. 
Q. The Packard was coming south on Northumberland 2 
A. Yes, sir. 
page 141 ~ Q. It being· then tin that sidewalk line t 
A. Yes, about the center of the concrete walk, 
which is about two and a half feet wide. 
Q. Look at this picture ag-ain and the curb; the track to 
the right, where is that in relation to the center of Northum-
berland A venue t 
A. Just about the center of Northumberland Avenue. 
(The witness stood aside~) 
page 142} ARTHUR L. TH.EDWAY, 
being first duly s,vnrn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: Q. What are yom initials, Mr. Tred,,rayf 
A. A. L. Tredway. 
Q. What do you do, Mr. Tredway? 
. A. Drive an Independent cab. 
Q. You are driving for the Independent Cab Company 
now? 
A. Yes, sir. . Q. Were you driving their ~ab on the clay an accident haP,-
pened between the Independent cab and l\frs. Barksdale s 
automobile! 
A. Yes, sir. 
Q. Where were you. goi~g, in which direction 1 
A. In an eastern direction. 
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Q. ·where were you coming from t 
A. From the Fa.ir grounds. 
Q. Had you or not delivered a pasr:;enger over there r. 
A. Yes, sir. 
Q. Where were you going! 
A. Going to North Avenue and Brookland Park Boule-
vard. 
Q. · Where does Sherwood· Avenue runt 
A. Runs from Brook Road to Seminary Avenue. 
Q. Where is Seminary Avenue with respect to 
page 143 ~ the comer on which you had this accident? 
A. One block east .. 
Q. That is one block more travel for you from the point of 
accident? 
A.. Yes, sir. 
Q. Where is the intersection where you had this accident 
with respect to Brook Road? 
A. One block east. . 
Q. Notthumberland Sti·eet is in between Seminary anc1 
Brook Roadf 
A. Yes ; that is right. 
Q. Brook Road is where tlie Ashland street car line used 
to run? 
A. Yes, sir. 
Q·. In which direction was the Packard going¥ 
A. South on Northumberland. 
Q. In which direction was the cab going! 
A. The cab on the right of the Packard. 
Q. That is as you were goingf 
A. Yes, sir. 
Q. As you proceeded d<;>~ the street, where were you when 
you saw the Packard commg· and how fast were you going-
tell us all in detail 7 
A. I was driving east, at the normal rate of speed. ~Tust 
before getting to the intersection I slowed up. 
page 143a ~ "'When I g·ot to the intersection I looked both ways 
and did not see any cars. I took my foot off the 
brake and put it on the accelerator; then I started on through : 
then I put my foot on the brake again, and that is where I 
skidded to the point of impact. · 
Q. Did you look at those skid marks? 
A. Yes, sir. Q. vVhere did those marks start¥ 
A. On the western side of N orthumber1and. 
Q. How far did they go Y 
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A. I saw the measurement made and was told it was 24 or 
25 feet. 
Q. What kind of brakes did you have on the caM 
A. Four-wheel brakes, hydraulic brakes. 
Q. At what speed were you going when you put on your 
brake and made these marksf 
A. I would say from fifteen to twenty miles an hour. 
Q. At what speed were you traveling when the impact oc-
curred? 
, A. I don't know that I was even moving; but, if I was, I 
was just moving. 
Q. ·when you applied your brake had the Packard come 
into the intersection? 
A. No, sir. 
Q. Approximately how far away was it f 
A. I don't know; pretty good ways. I know if he had been 
driving· normally and had applied his brakes, he 
pag·e 144 ~ could have stopped, just like I did. 
Q. Could you make an estimate with respect 
to how he wa~ traveling, whether slow, or rapid, or how? 
A. He was going above the speed limit. I could not say 
exactly how fast; I judge he was going forty or forty-five 
miles an hour. · 
Q. What happened to the vehicle you were driving when 
the collision took place T 
A. I was turned completely around. · 
Q. How far had you gotten in the street when the collision 
occurred? 
A. At least half way. 
Q. Can yon tell whether the Packard was on the right, or 
center or left? 
.A. The Packard was on the left, because his right front 
hit me about the center of the intersection. 
Q. About what is the width of that street which you esti-
mate? 
A. Twenty-five or thirty feet. 
Q. Are those streets paved, or not 1 
A. They are paved. 
Q. Can you tell me whether or not that paving is flat or 
crowned? 
A. It is crowned. 
. Q: Is there much slope from the center down to 
page 145 ~ the curb line? 
A. It is pretty high, but not too high. 
Q. What happened to the Packard? 
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A. The Packard swerved around to his left and his left rear 
wheel hit the curb on the southeast corner and he·went over. 
Q You say he went over, how did he go overt 
A. Turned over sideways, just like a barrel, when I saw 
him. In the meantime, I was turned around, and the car was 
back on its wheels, over the top of the tree. That was the 
next time I saw him after we hit. 
Q. What happened to the tree? 
A. His car rolled and hit the tree with the top edge, from 
the looks of it, and then rolled over again and then stopped 
astride the tree. 
Q. Did you see any indication that the driver of the Pack-
ard applied his brake, or attempted to stop? 
A. No; he did not put on any brakes at all. 
Q. Did you see the driver, himself, or what he was doingi 
A. No, sir. 
Q. Did you see which way he was lookingf 
A. No; it was too quick. 
Q. State approximately, as near as you can, just what part 
of your car, or what part of the Packard, came first in con-
tact? 
A. I would say we came together about tip to 
page 146 ~ tip; just the two front ends met, that is all, and 
he was going on by at the same time and he 
dragged me up to his side. In the meantime, I was turned 
around and it caught me and knocked me into the side, as the 
picture shows ; then my front bumper and the front end of my 
car went around the front wheel and hit the door, rig·ht behind 
his fender. 
Q. What part of your front wheel¥ 
A. The left part. 
Q. The left part went behind his left fender, you mean f 
A. Yes, sir. 
Q. Did the driver of the Packard appear to be hurt, or 
stay in his car, or what did he do f 
A. No; he got out and came over to the c.ab and asked me 
was I hurt. I said, "Yes". I said, "Are you f" He said, 
"No". 
Q. What part of you was hurt? 
A. My back. 
Q. Did you go anywhere 1 
A. A man who lived there on the street helped me down 
to his house and I called the operator and told him about the 
accident. 
Q. How did you leave the scene of the accident? 
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A. I was taken away in an ambulance. 
Q. vVere you taken to a hospitaU 
A. Yes, sir. 
Q. What did they do for you there t 
page 147} A. The doctor examined me and. said if I was 
not better in a day or two to come back and he 
would examine me more thoroughly. I went on and suffered 
right much pain for a· couple of days, and I went back there 
and he examined me again. I don't know the doctor's name. 
He said, "You may have broken ribs, and probably have, but 
an X-ray will cost you some money; but if I take an X-ray 
I will do no more for you than I will now''. He strapped 
me all the way from here ( indic.ating) all the way around and 
from here down. 
Q. Which side were you hurt on t 
A. The left side. 
Q. Which ribs were hurt 1 
A. Right in through here (indicating). 
Q. How long· did you wear that strapping· all the way 
around your body? 
A. About three weeks. 
Q. How long was it before you could go back to work t 
A. About a week. 
Q. Did you hurt when you went back to worh 
A. Yes sir. 
Q. Why did you go back to work, if you were hurt T 
A. No one but me and I just have a room and I had to get. 
back to work; had no other way to live. 
Q. How long did you hurt after that? 
}Jagoe 148} A. Three or four weeks; really about two 
months before it ever got entirely well. . · 
Q. Diel you ever find out whether you had broken ribs, or 
not? 
A. No, sir, no more than what the doctor said. 
Q. Are you all rig·ht now, so far as you know? 
A. Yes, sir, all right now, so far as I know. 
Q. Mr. Tredway, ai:; you can~e up to this intersection and 
you said you slowed down for 1t and looked both ways, how 
far down tl1e street to the left could you see when you first 
looked; approximately how many houses clo,n1 the street, or 
what general distance T 
A. I could sec the second or third house. 
Q. Was there any automobile to your left when you lqoked 
nt that point? 
A. No, sir. 
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Q. Do you know what l mean by an intersection f With 
respect to the corner there, the curbstone projected around to 
make a square in the intersection,. did it not¥ 
A. They are round curbs. · 
Q. I know, but they formed a square in the street Y 
A. Yes sir,, 
Q. Is there any doubt in your mind about who entered that 
intersection first 1 
A. No, sir; no doubt at all. I did. 
Q. How much before the Packard did you go in the inter-
section! 
page 149 ~ A. If I had not cnt down my speed he would 
probably have hit me in the middle or back, and 
that was how much I was in the intersection before he was. 
Q. In entering· the intersection you entered it with your 
brake applied? · 
.A. Yes, sir. 
CROSS. EXAMINATION. 
By Mr. Wiltshire: 
Q. Mr. Tredway, you have been with the Independent Cab 
Company ever since this accident up to tl1e present time? 
A. No; I was away last November nntil June. 
Q. Driving- for them as you did at the time of the accident, 
driving a cab f 
A. Yes sir,, 
Q. Mr. Tredway, you had been making trips to the Fair 
constantly during that Richmond Day of the Fair? 
A. Yes, sir. 
Q. Your stand was at North Avenue and Brookland Park 
Boulevard! 
A. That was one of them. I could go to any I chose. It 
happened that day that people in that section were going to 
the Fair. 
Q. And you were trying to haul as many people as you 
could? 
A. Naturally. 
,Q.' Did you go inside the fair grounds when you reached 
Hermitage Road gate? 
. page 150 } A. No, I discharged tl1em there. . 
Q. Then you would go lJack to your stand to 
get some more 1 
A. Yes, sir. 
Q. That was your routine that clay? 
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A. Yes, sir. 
Q. You testified that just before you reached the inter-
section of Sherwood and Northumberland that you slowed 
up? 
A. Yes, sir. 
Q. How fast were you going before you started to slow 
up? 
A. Twenty-five or thirty. 
Q. And you slowed down, I believe you said, to what speed 7 
A. To fifteen or twenty. 
Q. When you started the slowing down process, you were 
_driving twenty-five to thirty, then vou were coming· to the 
intersection of Sherwood and N ortliumberland? 
A. Yes, sir. 
Q. ·where did you start to slow up? 
A. About forty to fifty feet west of the intersection. 
Q. Then you came to the intersection? 
A. Yes, sir. 
Q. Then you looked north Y 
A. Looked both ways. 
Q. Which way did you look first? · 
.A. I could not tell you that. I usually look to my left 'first. 
Q. You looked then and did not see any car at 
page 151 ~ all! 
· A. No, sir. 
Q. How far could you see f 
A. The second or third house. 
Q. Could it not be any further! 
A. No, not at that point; there is a shrub there. 
Q. The shrub is back of that, is it not? 
A. I think the shrub is between the sidewalk and the curb; 
I am not certain about that. 
Q. You saw no car at all to the north? 
A. No,. sir. 
Q. Then, I believe, you said you took your foot off the 
brake and put it on the accelerator? 
A. No, I never pressed the accelerator. That was as far 
as I got it, when I saw him. 
Q. "\Vhere were you then? 
A. .rust about the intersection. 
Q·. Where was he? 
A. He was coming like a freig~ht train ; coming pretty fast. 
Q. Where was he then? 
A. Right up on me. 
Q. Then you put .your brake on? 
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A. Yes, sir. 
Q. Where did your skid marks on the street commence? 
A. Began in the center of the western sidewalk. 
Q. Began in the center of the western sidewalk 
page 152 r and went 24 feet, did it not? 
A. Twenty-four feet, minus the length of the 
cab. 
Q. The marks were twenty-four feet? 
A. Yes, sir. 
Q. When the impact occurred how fast were you going? 
A. Just moving, if at all. 
Q. Just moving, if at all 1 
A. That is rig·ht. 
Q. I believe you said that the two tips of the car touched; 
is that your idea f 
A. Well, as close as I could judge, yes. 
Q. You were right there at the time, were you notT 
A. Yes, I was there; but I could not tell if two inches from 
the left side of my bumper hit him or not. 
Q. You could tell if one foot of your bumper hit' him, could 
you not? 
A. No, I don't know what it was. 
Q. Then you cannot tell if the bumpers just came tip to 
tip? 
A. I did not say that. I said they just came together, the 
tips. · 
Q. You mean the rig·ht front of the Packard car came to 
the left front of your cab? · 
A. The left front of my cab came to the right front of th~ 
Packard. 
Q. You mean the corners of the cars came in contact 
first? 
page 153 r A. Yes, as close as I can g·et at it . 
. Q. Did that impact throw you out of your seat? 
. A. Threw me up against the seat; pulled me over to t11e 
rig·bt; I made a complete turn there and it threw me up 
against the door. 
Q. I band you "Plaintiff's Ex. No. 2". That is a faithf1;1l 
reproduction of the Packard car, so far as you can tell, 1s 
it noU 
A. Yes, sir. · 
Q. Can you say just wha.t part of your cab came in contact 
with the Packard car. Point to the point on the Packard car 
which your cab came in contact with? 
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A. I could not tell; I was looking out the side to tell which 
parts came together first. I cannot point it out on there. 
Q. You don't know whether the right front fender hit it. 
first! 
A. No., I just feel like my left front fender came in con-
tact with him. 
Q.. You don't know that f 
A. No; I was not taking- a photograph of it. 
Q. You say you cannot tell which part of the Packard came 
in contact with your cab; is that right f 
A. No, I cannot. 
. Q. You have testified that you looked up the 
page 154 ~ street when you got to the intersection and you 
saw nothing, and then you put your foot on the 
accelerator, and when you did that you saw the car coming; 
is that righU 
A. Yes, sir. 
Q. And he was right on top of you! 
A. Yes, sir. 
Q. Had he reached the intersection then f 
A. No, sir. 
Q. How far back of the intersection was he? 
.A. Twenty-five or thirty feet. 
Q. You had entered the intersection at that time? 
A. My front wheels were just about in the intersection. 
Q. He was twenty-five feet from the intersection t 
A. Yes, sir. 
Q. How far did you go from that point f 
A. About twelve feet. 
Q. He was twenty to thirty feet from the intersection, was 
he noU • 
A. Yes, sir. 
Q. He had to go that distance, plus half the distanoo of 
the street? 
A. Yes, sir. 
Q. Which is twelve or fifteen feetf 
A. Yes; that is right. · 
Q. You went 10 feet and he went over 40 feet; so, while 
you were going· 10 feet he went 40 feet; is that your idea t 
A. Yes, sir. 
page 155} Q. Now, in regard to this cab (I show you "'De-
fendant's Ex. A), where was the cab struck? 
A. The cab was struck right in here ( indicating on photo-
graph). 
Q. Show the jury that? The cab was struck where? 
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A. Right through. here (indicating on photograph). 
Q.· Struck through· the left front wheel! 
A. Yes, sir. · 
Q. You testify ·that the blow was about the middle of the 
left front wheel Y ··. 
A. It could have -come in this way (indicating). 
Q. How did it happen! 
A. It came in this way, missing the bumper, but hitting 
this little thing (indicating); did not hit the bumper at alL 
He came in this way, hitting it this way, at an angle, like 
this. ' 
Q. Was this fender knocked to the right of the car¥ 
A.. Yes1 sir. · Q. I hand you ''Defendant's Ex. B''. Does that show that 
the fender has been knocked to the right t 
A. Partly; yes ; back in here (indicating). 
Q. Does that show that that fender has been knocked to 
the right? 
A. Yes; back in here it does. 
Q. Was it a very severe blowf 
A. I could not tell. 
page 156 ~ Q. You felt the blow, did you notf 
A.. Yes, sir. 
Q. You could not tell. whether it was a severe blow, or not Y 
- A. Apparently, it .was a severe blow. 
Q. Yon were in the cab-it was a severe blowf 
A. Yes, sir. 
Q. That photograph is a true photograph, is it not¥ 
A. Yes; but you are looking at it at only one angle. 
Q. :That shows how much that fender has been knocked to 
the right? • 
A. Yes; but that is not up the middle. 
Q. Did your cab come in contact with the Packard car at 
that point? 
A. No, I don't think so. . 
Q. Did not come in contact with it there at all Y 
A. No., I don't think so. 
Q. Do you know how that damage to the top of that radiator 
was madeT 
A. No, sir. 
Q. Do you know how the damage to the rig-ht fro!1t head-
light of the Packard was made-I am now showmg you 
"Plaintiff's Ex. 2"1 
· A. No, sir. 
. ' 
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Q. Do you know how the damage to the right front fender 
was made? -
A. No, sir. 
page 157 ~ Q. Was that made by contact with a cart 
A. I could not tell you. · 
Q. You think the cab came in contact with the Packard at 
the inner end of the rig·ht front fender? 
A. Yes; in front of the right front door, but on the fend~1-. 
Q. And that is the only mark on the Packard that you cou]d 
point to as having been made by your cab Y ~ 
A. I think so. 
Q. Mr. Tredway, do you know where your car was resting 
after the accident Y 
A. Yes; I can show you. 
Q. Here is a diagram. This is Northumberland Avenue; 
this is Sherwood A venue. You were going east, as I under-
sta.nd, on Sherwood. The car was going south on Northum-
berland. After the accident where was your cab resting! 
A. Right up against the southeast curb. 
Q. And, the front of your cab was pointing in which direc-
tion? 
A. Northwest, and the Packard was setting down here, 
holding· up the tree, with the branches here and the roots 
here, about opposite w~ere the tree was uprooted. 
RE-DIRECT EXAMINATION. 
By Mr. Bowles:· 
Q. Mr. Tredway, I wish you would show the court and jury 
l1ow the collision actually did occur Y 
page 158 ~ By Mr. Wiltshire: Vve have been over that. 
By Mr. Sands: If you are going into that, I re-
serve the right of cross examination. 
By Mr. Bowles: That is your privilege. 
By the Court: I think we have been over that. The ques-
tion is so broad. 
By Mr. Bowles: May I explain to the Court? 
By the Court : Yes. 
By Mr. Bowles: I have asked this gentleman and l1e went 
over it by word of mouth. These gentlemei1 were asking him 
questions· on the diagram, and I thoug-bt as long as Ile was 
standing· there he mig·ht show the jury how the collision did 
occur. 
By the Court: Is there any objection 1 
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By Mr. Sands: I merely want to reserv:e the rig·ht of cross 
examination. 
By Mr. Bowles: I am sorry. I thoug·ht I was clearing the 
matter up. 
By the Court: Is the question withdrawn 1 If no objection, 
I will let it be answered. 
By Mr. Bowles: Let it stand, and if later we wish to take 
it up with the Court we can do so. 
(The witness stood aside.) 
page 159 ~ REBUTTAL EVIDENCE. 
E. 1\f. GODDARD, 
being recalled in rebuttal by Counsel for Plaintiff, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Sands: 
Q. Mr. Goddard, when Mr. Bowles questioned you before 
noon he questioned you in respect to whether or not the muf-
fler was bent. I want to ask you, if since the question was 
asked you have made an examination of that mufflert 
A. Yes, I did. The frame of the right side member is driven 
up ag·ainst the muffler. 
Q. ,v as the muffler bent f 
A. Yes; the muffler is bent in the side wpere the frame 
was pushed into it. 
Q. How far is the frame normally from the mufflert 
A. Three inches. 
Q. How far was the frame from the muffler in this in-
stance? · 
By Mr. Bowles: For the sake of the record, I want to make 
a technical exception to this; this is not rebuttal 
By the Court : Exception overruled. 
Q. Please turn to the picture," E-x. No. 1 '', and show where 
the frame was driven up against the muffler? 
page 160 ~ A. Rig·ht at the center of the frame, at the 
front door, and the front of the rear door. 
Q. I want to ask you a question about the testimony about 
a Weaver machine in straightening machines. What is a 
Weaver machine; is that used in straightening frames? 
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A. It is used in correcting wheel alignment if there is any 
tire wear. 
Q. Is it or not a fact that the frame of an automobile is 
built in one piece 1 
A. Built in a jig and riveted together. 
Q . .So that, to illustrate here, it is built with a parallel 
frame plate here and parallel from plate here, and riveted 
together? 
A. Yes., sir._ 
Q. If that frame was bent in here and straightend out, what 
wind of machine would you use to bend that in place 7 
A. There is no machine in our local shops, or anybody h~re, 
that would put it back in straight condition. 
Q. Is there any machine you know of in the local market 
that would project that back without putting the other four 
angles out of place 1 
A. It would distort the frame at some other place. 
Q. Is there any mechanism on the wheel of a machine to 
show whether the frame has been put back accurately or not? 
A. No, sir. 
pag·e 161} CROSS EXAMINATION. 
By Mr. Bowles: , 
Q. Are you familiar with Mr. Myers' machine? 
A. No, sir. 
Q. How do you know what it will dot 
A. I have never seen his machine. 
By Mr. Bowles: Your Honor, I move that this evidence 
bP stricken out. · 
By the Court: The motion is overruled. 
Q. You say you have just looked at this automobile? 
A. Yes, sir. 
Q. ·where is it! 
A. At the Jones Motor Car Company. 
Q. Been there all the time? 
A. Had it there over a vear. 
Q. Since you have looked at it, is that running board just 
like that picture shows t 
A. Yes, sir. .. Q. And that fender is just like it shows? 
A. Yes, sir. 
us Supreme Court of Appeals of Virginia 
W. D. Tatum. 
Q . .And that place marked in there exactly like the picture 
shows? 
A. As far :as· I can tell .. 
Q. You have just seen it t 
A. Yes, sir. 
page 162 ~ Q. You don't think much of Mr. Myers' ma-
chine! 
A. Not in straightening frames, I don't. 
Q. These frames are welded, not riveted, is not that right t 
A. They are riveted, then spot welded. 
Q. Just for the record, in connection with the question I 
was asking you about the running board and marks on the 
fender, I had reference to "Plaintiff's Ex. No. l ''Y 
A .. Yes, sir .. 
(The witness stood aside.) 
page 163 ~ W. D. TATUM, 
another witness introduced in rebuttal on behalf 
of the plaintiff, being first duly sworn, testified as follows : 
DIRECT EXA!tIINATION. 
By .!fr. Sa:ndg: 
Q·. Mr. Tatum, what is your namer 
A. W. D. Tatum. 
Q. Where do you live V 
A. 1921 Floyd .Avenue. 
Q. Did you happen to be in the neighborhod of where this 
accident ooourred at Sherwood and Northumberland Ave-
nues f 
A. I was about three or four doors from it. 
By Mr. Bowles: Is this an eyewitness Y 
By Mr. Sands: Yes. 
By Mr. Bowles: Is this rebuttal? 
By the Court: I will limit it to rebuttal. 
Q. What is your occupation? 
A. I work for the Richmond Dairy. 
Q. Did you say that you were up there 1 .-
A. I was about four doors above where the accident hap-
pened. 
By Mr. Bowles: w·hat do you mean by aboveY 
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By Mr. Sands : We speak in this town of ours of up as 
towards the west end. 
Q. That would be about to Seminary Avenue, is that where 
you were? 
A. Yes, sir. 
page 164 ~ Q. Did you hear Mr. Tredway testify that he 
saw this boy when he entered in here, driving 
Mrs. Barksdale's c.ar, coming down the street, exceeding the 
speed of forty miles an hour 1 Did you see this car approach-
ing the street just before the accident T You did not see the 
accident, did you t 
A. No, I did not see the acci~ent, but I saw him as I got 
out of the car, going across the street, to deliver milk. . 
By the Court: 
Q. How far was that from the scene of the accident? 
. A. I guess as far as from here to the other end of the build-
mg. 
Q. Was he going at such a speed as Mr. Tredway testified f 
A. No, I cannot say that he was. · 
Q. Were you close enoug·h to know that if he had been going 
that fast you would have noticed it? 
By Mr. Bowles: I object. . 
By the Court: Objection sustained; the question is lead-
ing. 
Q. You say he was not going at that speed¥ 
A. No, he was not. 
Q. You say you were four or five houses above, on the 
right-hand side of the street, going towatds Sherwood t 
A. No, on the right-hand side going towards Seminary. 
By the Court: 
· Q. '\Vhere do you live, on Northumberland or 
page 165 ~ Sherwood f 
· A. I don't live on either one. 
Q. What street were you on? 
A. On Northumberland. 
Q. You were on Northumberland Avenue, north of R.ich-
mond T 
A. Yes, sir. 
Q. On which side were you, the west or the east? 
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A. On the right-hand side going north. 
Q. Then, you were on the east side of N orthuruberland 1 
A. I mean I was going· west; I was g·oing towards Seminary 
A venue, on the right-hand side, about four doors up. 
Q. The rig·ht-hand side of what f 
A. Northumberland. 
Q. Going which way¥ 
A. Going west. 
(~. I t~ought Northumberland ran north and south. How 
were you going west on Northumberland if you were going 
westf 
A. I was going· west. 
By Mr. Sands: 
Q. Look at this map; this is north aJ.Jd south; here is Sher-
wood A venue, and this is Northumberland. This is east and 
this is w~st. Will you please point out where you were, about, 
when this man passed you¥ 
A. I was about up in here. 
Note: ·witness points to a spot on the east ~ide of North-
umberland Avenue, north of Sherwood. 
page 166 ~ Q. And you say you were about three doors 
abovef 
A. That is rig·ht. 
Q. Do you identify that car as the car that was in the ac-
cident (indicating on photograph)? 
A. Yes, sir. 
Q. Did he pass by you! 
A. He went on by me just as I stepped off the truck. He 
had not quite g·otten to me when I stepped off the truck. 
Q. Did you hear the noise f 
A. No, sir. 
Q. Did you go to the scene of the accident Y , 
A. I went after I had put off two bottles of milk. I did not 
go down until after that. 
Q. The witness who has just testified before this Mr. Tr<?d-
way-
By _Mr. Bowles: I don't think he can compare the testi-
mony of '"itnesses. 
By the Court: I won't let him do that; I don't know what 
he is going· to ask. 
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Q. The witness Tredway, who testified second to the last 
witness upon examination before this, stated that when he 
got to the intersection of Sherwood Avenue that he looked 
in both directions and that he could not see this car approach-
ing, because there was shrubbery out there between the curb 
and the sidewalk which prevented him from seeing. Are yo-g. 
familiar with that locality enough to know if an 
page 167 } automobile is here that th_ere is anything to ob-
struct the vision of the driver to prevent his see-
ing an automobile approaching here f 
By the Court: Objection sustained. He can testify if there 
was an accident, but he cannot characterize the other man ·s 
testimony. 
Q. ·what obstruction is there to prevent a man seeing a 
car as it approaches that intersectionf 
A. I don't think any. 
Q. How often do you go there¥ 
A. I go there once or twice a day. 
· By Mr. Bowles: I object to that on the ground that it has 
already been shown that he knocked a tree down there. 
Bv the Court: Objection overruled. By Mr. Bowles : Exception noted. 
CROSS EXAMINATION . 
. Bv Mr. Bowles: 
"Q. Mr. Tatum, how did you know this accident was goin~ 
to happen! · 
A. I- did not know it was going to happen f 
Q. Do you notice every car that passes you when you jump 
out of a milk wagon t 
A. No, I do not. . 
Q. What made y~u notice this one? . . . 
A. I Just happened to notice 1t. It was a big 
}Jage 168 } car. I got out and started into the home there and 
as I got to the house I rung the door bell and I 
liearcl the crash. Q You were the third or fourth door from the corner? 
A·. Yes, I had to go to the fourth l10use to put off the milk. 
Q. Yon went to the fourth house! 
A. Yes, sir. 
Q. Did you get off on the street side? 
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lV. D. Tatum,. 
A. Yes, sir .. -
Q. Got off in the street f 
A. Yes, sh-.. · 
Q.. The car was commg towards yon and passed you about 
then! 
A.. It had not gotten ··exactly to me when I got ouL 
Q. Where were you Y. 
A. I was walking over to the sidewalk when it passed. 
Q .. With your back to .the car and youi· back to where the 
accident occurred when it passed Y 
A. Yes, sir. 
Q. The accident did not happen until you went to the house 
and rung the door bell1 
A. Yes, until I touched the doorbell and I heard the crash. 
Q. You saw the car pass yom· wagon or truck, did yout 
A. Yes, sir. 
Q. With your back to it f 
A. I did not have my back to the car .. 
Q·. You just told us awhile ago you did have your back to · 
the earf 
page 169 ~ A. I did not have my back to the car when I 
. got out. 
Q. It had not gotten to yon then, had iU 
A. Not exactly. 
Q. How far from you was itf 
A . .A.bout ten feet. 
Q. It was coming to you f 
.A.. Yes, sir. 
Q. And you walked to the back of your truck f 
.A.. Yes, sir. 
Q. And over the sidewalk Y 
A. Yes, I got on the sidewalk. 
Q. That car came 10 feet while you walked over the side- · 
walk? 
A. Yes, the car came 10 feet, sure. 
Q. You went to the house while· the car went to the corner 1 
.A.. I don't walk so slow when I am putting off a quart of 
milk. 
Q. How fast would you say that automobile wa.s going? 
A. I would say that automobile was going at least tw~nty-
five miles an hour. 
Q. At least twenty-five f 
A. Yes, sir. 
Q. You did not pay any particular attention to it, did yon? 
A. No. 
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W. D. Tatum. 
Q. You were not paying any especial attention to it f 
A. No. 
Q. The Packard was g·oing at least twentv-five 
page 170 ·} miles an hour f .. 
· A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Sancls: 
Q. You say the car was g·oing at last twenty-five miles an 
hour. Was the car going fast? 
A. He was not going as fast as a normal man drives. 
(The witness stood aside.) 
Note : At this point the further hearing of this case was 
adjourned until tomorrow, December 13, 1939, at 10 o'clock 
A. M. 
page 171 ~ December 13, 1939. 
10 o'clock A. M. 
The further hearing of this case was continued today at 
10 o'clock A. l\L 
IN CHAMBERS. 
The defendants by counsel move to strike the plaintiff's 
evidence and the notice of motion in this case on the ground 
that the plaintiff has not established primary negligence on 
the part of the driver of the defendant's car and on the fur.-
ther ground that contributory neg·ligence on the part of the 
driver of the plaintiff's car is established as a matter of law. 
By the Court : The motion is overruled .. 
Exception to the Court's ruling is noted by Counsel for 
Defendant Bowles on the grounds stated. 
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page 172 ~ INSTRUCTIONS GIViEN A.T REQUEST OF 
PLAINTIFF. 
INSTRUCTION NO. 1. 
The Court instructs the jury that it was the duty of Ar-
thur L. Treadway, the driver of the cab of Independent Cab 
Association, Inc., in driving his cab eastwardly on Sherwood 
A venue to do the fallowing: 
\ 
1. To keep and maintain a proper lookout and to keep and 
maintain his cab under proper control. 
2. To allow any vehicle proceeding southwardly on North-
umberland Avenue which entered the intersection of Sher-
wood Avenue and Northumberland Avenue at a lawful rate 
of speed an appreciable length of time ahead of his cab, if 
you believe such was done, to proceed across such intersec-
tion. 
3. To drive the said cab at a speed reasonable and proper 
under the circumstances and traffic conditions then exist-
ing. 
If the jury believe from the eyidence that Arthur L. Tread-
way failed to perform any one or more of said duties and 
that such failure was the proximate cause of the accident. 
then they must find for l\Iary D. Barksdale against Independ-
ent Cab Associatiou, Inc., and against Arthur L. Treadway~ 
unless the jury believe from the evidence tha.t the driver of 
Mrs. Barksdale 's automobile was also guilty of negligence 
which efficiently contributed to the accident. 
page 173 ~ INSTRUCTION NO. 3. 
The court instructs the jury that under the evidenc.e in 
this case Arthur L. Tredway was the agent and employee of 
the Independent Cab Association, Inc., and if you find a ver-
dict in favor of Mrs. Barksdale for the damages to her car, 
then such verdict must be against both def enclants. 
page 174 ~ INSTRUCTION NO. 4. 
The Court instructs the· jury if they believe from the evi-
dence that Arthur L. Treadway was driving the cab at an 
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unreasonable speed under the facts and conditions existing, 
then this was negligence, and if you believe such negligence 
was the proximate cause of the accident, they shall find for 
Mary D. Barksdale against Independent Cab Association, 
Inc., and Artlmr L. Treadway, unless they also believe from 
the evidence that the driver of Mrs. Barksdale's automo-
bile w~s also guilty of negligence which efficiently contributed 
to the accident. 
page 175} INSTRUCTION NO. 5. 
The Court instructs the jury that., if they believe from 
the evidence the cab driven by Arthur L. Treadway and the 
automobile driven ,by Mrs. Barksdale 's driver approached or 
entered the intersection of Northumberland and Sherwood 
Avenues at approximately the same time but the cab was be-
ing then driven by Arthur L. Treadway at an unlawful speed 
and the car driven by Mrs. Barksdale 's driver was being 
driven at a lawful speed then Arthur L. Treadway because 
of such speed forfeited his right of way at said intersection. 
If the jury believe from the evidence that Arthur L. Tread-
way so forfeited his right of way but nevertheless entered 
at such unlawful speed said intersection and that his enter-
ing into said intersection at such unlawful speed was the 
proximate cause of the accident, they shall find for Mrs. 
Barksdale against Independent Cab Association, Inc., and 
Arthur L. Treadway, unless they a.lso believe from the evi-
dence that the driver of Mrs. Barksdale 's automobile was 
also guilty of negligence which efficiently contributed to the. 
accident. 
page·176} IN.STRUCTION NO. 6. 
The Court instructs the jury that, if they find for Mrs. 
Barksdale, they shall assess as her damages the difference 
bet.ween the market value of her automobile immediately be-
fore the accident and its market value iminediatelv afterwards 
mid. that in so doing they may take into consideration 
1. The cost of repairing· said automobile to restore it to 
proper condition 
2. Such depreciation, if any, as may have resulted to the 
automobile by virtue of said ac.cident. 
'· 
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page 177 ~ INSTRUCTION NO. 8. 
The Court instructs the jury if they believe from the evi-
dence and the instructions of the Court that Mrs. Barksdale 
is entitled to rec~ver, their verdict shall be in the following 
form: 
''We the jq1jT· on the issues joined upon the notice of mo-
tion for judg·ment find for Mary D. Barksdale against In-
dependent Cab -Association, Inc., and Arthur L. Treadway 
and assess her damages at $. . . . . . . . . . and upon the respec-
tive counterclaims of Independent Cab Association, Inc., and 
Arthur L. Treadway we find for Mary D. Barksdale.'' 
But, if the jury believe from the evidence and the instruc-
tions of the Court that Independent Cab Association, Inc., and 
Arthur L. Treadway are entitled to recover, their verdict 
shall b,} in the following form: 
•'We the jury on the issue joined upon the notice of mo-
tion for judgment find for the defendant, Independent Cab 
Association, Inc., and Arthur L. Treadway, and upon the 
counterclaim of Independent Cab Association, Inc., we find 
for Independent -Cab Association, Inc., against Mary D. Barks-
dale and assess its damages at$ ........ and upon the· coun-
terclaim of Arthur L. Treadway we find for him against 
1\f ary D. Barksdale and assess his damages at $ ......... '' 
But, if the jury believe from the evidence that none of the 
_parties are entitled to recover any damages, their verdict 
shall be in the following form: 
''We tlie jury on the issue joined upon the notice of mo-
tion for judgment find for tbe defendants, Independent Cab 
Association, Inc., and Arthur L. Treadway, and upon the 
counterclaim of Independent Cab Association, Inc., and upon 
the counterclaim of .A.rthur L. Treadway we find for Mary 
D. Barksdale.'' 
pag<! 178 ~ JNiSTR.UCTIONS GIVEN AT REQUEST OF 
DEFENDANT. INDEPENDENT CAB 
ASSOCIATION. INC. 
INSTRUCTION NO. A. 
~rhe ~ourt instructs the jury that before the plaintiff can 
· r<1eover the burden of nroof is on the plaintiff to establish 
by a prepondera:nce of the evidence that the defendant's 
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driver was guilty of negligence which was a proximate cause 
of the collision. .If you believe that it is just as probable 
from the evidence that Tredway was not guilty of such neg- · 
ligence as that he was, then the plaintiff has not borne such 
burden of proof and you must find your verdict for the de-
fendants on the plaintiff's notice of motion for judgment.. 
page 179 ~ INSTRUCTION NO. B. 
The court instructs the jury that if you believe from the 
evidence that the defendant's motor vehicle lawfully ap-
proached and entered the intersection of Northumberland 
and Sherwood Avenues either before or at approximately 
the same time as the plaintiff's motor vehicle, then th~ de-
fendant's motor vehicle had the right of way and it was the 
duty of the chauffeur of the plaintif( 's motor vehicle to yield 
the right of way to the defendant's motor vehicle and per-
mit. it to pass in safety. 
And if you believe from the evidence that the plainti:ff 's 
chauffeur failed to yield such right of way and that such 
failure on his part either caused or efficiently contributed in· 
any substantial degree to cause the collision, then you must 
find your verdict for the defendants on the plaintiff's notice 
of motion for judgment. · 
page 180 ~ INSTRUCTION NO. C. 
Tl1e court instructs the jury that it was the duty of Robert 
Lee Smith, the chauffeur of Mrs. Mary D. Barksdale, the 
plaintiff: 
1. To exercise reasonable care in the operation of his au-
tomobile. 
2. To keep and maintain _a proper lookout. 
3. To have his automobile under proper control. 
4. To drive his automobile at a careful rate of speed not 
greater than was reasonable and proper, having due regard 
to the traffic. surface and width of the streets and to all other 
conditions tl1en existing. 
5. To apply bis brakes whenever necessary in the exer-
cise of ordinary care. 
And the court further tens· you that the observance of each 
of the fore going duties was a continuing duty on the part 
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of the plaintiff's chauffeur. And if you believe from the 
evidence that the plaintiff's chauffeur failed to observe any 
one or more of these duties and that such failure on his part 
either caused or efficiently contributed in any substantial de-
gree to cause the collision, then you must find your verdict 
for the defendants on the plaintiff's notice of motion against 
them. 
page 181 } INSTRUCTION NO. D. 
The court instructs the jury that, if you believe from the 
evidence that the plaintiff's chauffeur was guilty of any one 
or more acts of negligence which either proximately caused 
or efficiently contributed in any substantial degree to cause 
the collision, then the plaintiff cannot in either event recover 
on her action against the defendants. And the court further 
tells you that if you also believe that the plaintiff's chauffeur 
was guilty of neg·lig·ence which proximately caused the col-
lision and the defendants were not guilty of negligence, then 
you must find your verdict for the defendant, Independent 
Cab Association, on its cross claim against the plaintiff. And 
if you so find, you should assess the damage to this def end-
ant at the fair cost of repairing its automobile. 
page 182 } IN!STRUCTIONS GIVEN AT REQUEST OF 
DEFIENDANT, ARTHUR L. TREDvVAY. 
INSTRUCTION NO. E. 
The court instructs the jury that if you believe from the 
evidence that the defendant's automobile lawfully approached 
or entered the intersection of N ortlrnmberland and Sherwood 
Avenues either before or at approximatly the same time as 
the Packard automobile, then the defendants had the right 
of way and it was the duty of the chauffeur of the plaintiff's 
automobile to yield the right of way to the defendants and 
permit them to pass in safety . 
.And if you believe from the evidence that the plaintiff's 
chauffeur failed to yield such right of way and that such 
failure on his part was the direct and proximate cause of the 
~ollision and the injuries received by the defendant, Arthur 
L. Tredway, while he wai:; in the exercise of due care, then 
you must :fi.nd your verdict for the defendant, Arthur L. 
Tredway, on liis cross claim. 
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page 183} INSTRUCTION NO. F. 
The court instructs the jury that it was the duty of Robert 
Lee Smith, the chauffeur of Mrs. Mary D. Barksdale., the 
plaintiff: 
1. To exercise reasonable care in the operation of his au-
tomobile. 
2. To keep and maintain .a proper lookout. 
3. To have his automobile under proper control 
4. To drive his automobile at a careful rate of speed not 
greater than was reasonable and proper., having due regard 
to the traffic, surface and width of the streets and to all other 
conditions then existing. 
5. To apply his brakes when necessary in the exercise of 
ordinary care. 
And the court further tells you that the observance of each 
of the foregoing duties was a continuing duty on the pa rt of 
the plaintiff's chauffeur. And if you believe from the evi-
dence that the plaintiff's chauffeur failed to observe any one 
or more of these duties and that such failure on l1is pa.rt was 
the direct and proximate cause of the collision and injury 
to the defendant, Arthur L. Tredway, while he was in the 
exercise of due care, then you must. find your verdict for the 
defendant, .Arthur L. Tredway, on his cross claim. 
page 184} INSTRUCTION NO. G. 
The court instructs the jury that if you find your verdict 
for the defendant, Arthur L. Tredway, on his cross claim, in 
ascertaining the amount of the -damages that he is entitled 
to recover you should consider such injuries, pain and physi-
cal and mental ~uffering as you may believe ]ie has undergone. · 
And vou should fix the amount of vour verdict at a sum which 
will fully and fairly compensate· him for his damages, not 
exceeding the sum sued for. 
r>age 185 } INSTRUCTION NO. H. 
The Court instructs the jury that the speed limit on North-
umberland and Sherwood Avenues at the point of this col-
lision was twenty-five miles an hour. 
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page 186 ~ OBJECTIONS TO INSTRUCTIONS. l 
Instruction No. 1. 
By Mr. Sands: The plaintiff objects to the changes made 
in Instruction No. 1 as offered, upon the grounds that the 
instruction as asked for follows in accord with the provisions 
of the statute clearly applicable unde1~ the facts as disclosed 
in the testimony and that it should, therefore, have been 
granted as asked fo1·, and that said changes are contrary 
to the law and prejudicial to the plaintiff, and on the fur-
the1· gTound that under the statute the driving of a motor 
vehicle more than twenty-five miles an hour at the place of 
the accident constitutes negligence,. and that if such negli-
gence is the proximate cause of the accident the defendants 
are liable. 
By M:r. Bow Jes : The defendants object to Instruction 
No. 1 given to the plaintiff on the gTound that it submits 
to the jury an improper statement of the law with respect 
to the right of way, there being but one right of way, and 
that to the vehicle on the right, unless forfeited by unlaw-
ful speed. This instruction requires the vehicle on the right 
to yield to the vehicle on the left, and is without evidence to 
support it. 
Instriiction No. 4. 
By Mr. Bowles: The defendants object to this instruction 
on the g·round t_hat it is a duplication of one element of In-
~truction No. 1 with respect to speed and em-
, page 187 ~ pbasizes that allegation of evidence twice on the 
same finding and gives the plaintiff two :finding 
. instructions on the alleged neglig·ence with respect to the 
speed. It is also an incorrect statement of law in subm~tting 
to tl1e jury the question of speed as a matter of law rather 
t.ban a matter for their decision. 
Instruction No. 5. 
Bv Mr. Bowles: This instmction is objected to by the 
defendants on tl1e Q;round that it is a dunlication and a preju-
<licin.1 emphasis o:f another element of Instruction No. 1. It 
iR ·an incorrect, inferential statement of the law of rig-ht of 
wa.y, requiring a vehicle on the right to yield to a vehicle on 
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the left, and the last paragraph of the instruction is confus-
ing and argumentative, and a last clear chance instruct.ion, 
improperly stated, and without evidence to support it. 
Instruction No. 6. 
By Mr. Bowles: The defendants object to Instruction No. 
6 on the ground that it is confusing, in that it confuses two 
distinct elements of recovery, namely, the maximum value 
and the cost of repair, and enables the jury to speculate on 
a combination of those two distinct elements. 
By Mr. Bowles: The defendants further object to the 
giving of any instructions to the plaintiff, on the 
page 188 }- ground that there is no evidence that entitles the 
plaintiff to recover. 
In-st-ruction G. 
Defendants object to the changing of the form of Instruc-
tion G. offered on behalf of defendant Tredway, by striking 
out the form in which it was offered, namely, '' loss by rea-
son of loss of time". 
Instritction No. 4. 
Counsel ·for Plaintiff objects to the amendment of Instruc-
tion 4 offered by the plaintiff on the ground that under the 
motor vehicle law the driving of a motor vehicle at the lo-
cality in which the accident occurred at a speed exceeding 
twenty-five miles per hour is negligence, and that if such 
neglig·ence on the part of defendant Tredway was the proxi-
mate cause of the accident, Tredway and the Independent 
Cab Company were liable, unless the driver of Mrs. Barks-
dale's automobile was guilty of contributory negligence, 
therefore, the instruction should have been given as written. 
Instruction, No. fi. 
Coun~el for Plaintiff objects to the amendment made fo 
Instruction No. 5 on the ground that that portion relating 
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"to driving· at a speed greater than twenty-five miles an hour 
, should not have been chang·ed, for the same rea-
page 189 ~ sons as set forth in. the objections to Instruction 
No. 4. 
By the Court: The Court is cognizant of the repetition, 
or partial repetition, in Instruction C and F. · However, they 
were given for different defendants, and the Court indi-
cated that those two instructions would be rewritten and 
moulded together if any objection was taken to those two 
instructions on the ground of repetition; but no objection 
was made by any of counsel on the ground of repetition. 
Before the Jury: 
The Court read the instructions to the jury, argument was 
had by counsel for plaintiff and counsel for defendants, and 
the jury then retired to the jury room to consider the verdict 
and returned later with t.he following verdict: 
"We, the jury, on the issue joined and upon the notice of 
motion, find for the plaintiff, Mary D. Barksdale, against 
the Independent Cab Company, Incorporated, and Arthur 
L. Tredway, and assess her damages at $1,465.00, and upon 
the respective counter-claim of the Independent Cab Com- · 
. jany, Incorporated, and Arthur L. Tredway we find for Mary 
D. Barksdale.'' · 
page 190 ~ By Mr. Bowles: If your Honor please, I move 
to set aside the verdict of the jury as contrary 
to the law and the evidence and wit.bout evidence to sup-
port it. 
Counsel for Independent Cab Company, Incorporated and 
Counsel for Arthur L. Tredway move the Court . that the 
verdict be set aside as contrary to tJ1e law and the evidence, 
the particulars of which motion is set forth in writing· and 
filed as '' Exhibit Motion'' and made a part hereof. 
Ry the Court: I will set a elate later when I will hear 
arg·ument on these motions. 
page 191 ~ I, Willis D. Miller, .Judge of the Law and Equity 
Court of the City of Richmond, who presided at 
the trial in snicl court of the case of 1\-fary D. Barksdale 
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against Independent Cab Association, Inc.., and Arthur L. 
Tredway on December 12-13, 1939, do hereby certify that 
the foregoing typewritten book of 171 pages constitutes and 
is a true and correct copy and report of the evidence intro-
duced, including the exhibits offered, the instructions given, . 
objections to instructions and the action of the court thereon, 
and all other incidents of the trial of said case, together with 
the motions, objections and exceptions of the parties as there-
in set forth. 
And I further certify that the orig·inal exhibits introduced 
upon the trial of said case, to-wit: Plaintiff's exhibit 1, 2 
and 2, and defendants' Exhibit A, B, C, D and E, and exhibits 
C. W. M. No. 1, T. H. W. No. 1, J. K. N. No. 1, and E. M. G. 
No. 1, and exhibit diagram as shown by said report, have 
·been individually certified by me, counsel for the parties hav-
ing agreed that said original exhibits be transmitted to the 
Supreme Court of Appeals of Virginia as a part of the rec-
ord is said case in lieu of certified copies thereof to said 
court . 
. And I further certify that the attorneys for the plaintiff 
had reasonable notice in writing given by counsel for the 
defendants of the time and place of presentation of said true 
and correct copy and report to me for signature 
page 192 }- and/or authentication as provided in Rule 24 of 
the Supreme Court of Appeals of Virginia, and 
that. the same was tendered and presented to me on the 8th 
day of May, 1940, and within sixty days after entry of final 
judgment herein. . 
All of which is now signed and given under my hand this 
16th day of May, 1940, within seventy days after the entry 
of the final judgment in said case. 
WILLIS D. MILLER, 
Judge of the Law and Equity Court of' 
the City of Richmond. 
page 193 }- I, Luther Libby, Clerk of the Law and Equity 
Court of t]1e City of Richmond, do hereby certify 
that the foregoing is a true transcript of so much of the 
record as was a~ieed between counsel for the plaintiff and 
rlefendant should be copied in the above entitled case (being 
the entire record except the exhibits) wherein Mary D. Barks-
.dale is complainant and Independent (fah As~ociation, Inc., 
and Arthur L. Tredway, defendants~ and that the pl~inti:ff 
had due notice of the intention of the defendants to apply for 
134 Supreme ·court of Appeals of Virginia 
such transcript, and that the defendants have executed a 
suspending bond ·containing all the conditions prescribed in 
Section 6351 of the Code, 1919, for a supersedeas in lieu of 
the suspending bond under Section 6338 of the Code as 
amended, in the penalty of Seventeen hundred and fifty dol-
lars. 
Witness my hand this 28th day of May, 1940. 
LUTHER LIBBY, Clerk. 
Fee for record $40.00. 
A Copy-Teste : 
M. B. WATTS, C. C. 
INDEX TO RECORD 
Page 
Petition for Writ of Error and 8-upe·rsedeas. . . . . . . . . . . . 1 
R_ecorcl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
vN otice of Motion for Judgment. . . . . . . . . . . .. . . . . . . .. . . . 25 
Grounds of Defense and Statement of Contributory Neg-
ligence . . ............................... : . . . . . . . . 27 
Cross-Claim of Independent Cab Association, Inc. . . . . . . 28 
Cross-Claim of Arthur L. Tredway. . . . . . . . . . . . . . . . . . . . 30 
Bill of Particulars of Arthur L. Tredway. . . . . . . . . . . . . . 32 
Verdict and Mot.ions to Set Aside ..................... 33 
.Judgment, March 14, 1940,--Complainecl of. . . . . . . . . . . . 34 
StenogTapllic Report of Evidence, &c ................... 35 
Robert Lee Smith ............................... 35 
T. H. Whitehouse ............. ~ ................... 49 
E. M. Goddard . . ............................ 60, 116 
D. A. Powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68 
Plaintiff's Exhibit No. 3-S.peed and Braking Distance. 75 
Charles W. Myers, .Jr. . . .. . .. . .. . .. . .. . .. .. .. . . .. 76 
James l{. Neal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
O. J.J. 1\1:adison' .................................. 95 
G. S. Carter .................................... 97 
Arthur L. Tredway . . ........................... 105 
W. D. Tatum . . . .......................... · ....... 118 
Instructions . . ...................................... 124 
Objections to Instructions . . . ......................... 130 
.T udge 's Certificate . . ................................ 132 
Clerk's Certificate .................................. 133 

